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Court of Appeals of the District of Columbia 

_ 

i 

No. 5441. | 

i 

District National Bank, a Corporation, Appellant, 

vs. 

Jerry Maiatico. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 74356. | 

Jerry Maiatico, Plaintiff, 


vs. i 

i 

District National Bank, Defendant, j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Amended Declaration. 

Filed January 3, 1928. ! 

In the Supreme Court of the District of Columbia, Holding 

Law Term. 

i 

At Law. 

No. 74356. | 

Jerry Maiatico, Plaintiff, 
vs. 

District National Bank, Defendant. 

1. The plaintiff, Jerry Maiatico, sues the! District 
National Bank, a corporation under the National Bank- 

1—5441a 
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ing Laws of the United States, for that, heretofore, to 
wit on the 17th day of February 1927, the Mortgage 
Bond and Guarantee Corporation, was indebted to this 
plaintiff in the amount of $15,510.00, for which it drew its 
negotiable instrument or check payable to the order of this 
plaintiff, and by which it directed the Riggs National Bank 
to pay to the order of the plaintiff, said sum of $15,510.00. 
Said check was delivered by said company, to one whom the 
said company believed was the agent of the plaintiff, but 
who was not an agent of plaintiff or authorized by plain¬ 
tiff to receive said check, and the said company by this 
delivery as aforesaid intended to deliver the said check to 
the plaintiff and thus to pay its said debt to the plaintiff. 
A copy of said check is attached hereto, Marked “A”, and 
it is prayed that this exhibit be considered part of this 
declaration. 

The said check for the amount of $15,510.00, came into 
the possession of some person other than the plaintiff, the 
payee thereof, and thereafter the words ‘Merry 
2 Maiatico,” were written on the back of the said check 
by some person other than the plaintiff, and by a per¬ 
son who was not authorized to sign the name of said plain¬ 
tiff thereto, and who had no right title or interest, in, or, 
to said check, or possession thereof, and no right or au¬ 
thority to receive endorse or dispose of the same, and the 
same was deposited by some person other than this plain¬ 
tiff, or one authorized by him, in the said District National 
Bank, which endorsed the same as follows: “Pay to the 
order of any Bank Banker or Trust Company prior En¬ 
dorsements Guaranteed,’’ as appears more fully by refer¬ 
ence to the exhibit attached hereto, marked “A”, and the 
aforesaid defendant, District National Bank, collected the 
proceeds thereof from the drawee bank, the Riggs National 
Bank. 

That to wit on the 2nd day of March 1927, this defend¬ 
ant, District National Bank, collected converted and dis¬ 
posed of the said sum of $15,510.00, represented by the said 
check to its own use; this plaintiff has received the sum of 
$11,510.00, only, from the said check from the defendant, 
District National Bank, all to the damage of this plaintiff 
in the amount of $4,000.00, with interest on the said sum, 
from the 17th day of February 1927. 
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Wherefore, the plaintiff claims, $4,000.00, and interest, 
besides the costs of this suit. 

2. The plaintiff, Jerry Maiatico, sues the defendant, Dis¬ 
trict National Bank, for money payable by the defendant, 
to this plaintiff, Jerry Maiatico, for that the District Na¬ 
tional Bank, had in its possession a check payable to this 
plaintiff, Jerry Maiatico, in the sum of $15,510.00, and 
thereafter the words 4 ‘Jerry Maiatico,” were written on the 
back of the said check by some person other than the 
3 plaintiff, and by a person who was not authorized 
to sign the name of the plaintiff, the pay^e thereof, 
and who had no right title or interest in or to said check, 
or possession thereof, and no right or authority fco receive 
endorse or dispose of the same, and the same was cashed 
by the defendant, District National Bank, whichj endorsed 
the same as follows: “Pay to the order of any Bank Banker 
or Trust Company prior Endorsements Guaranteed,” as 
appears more fully by reference to the exhibit attached 
hereto marked “A”, and the aforesaid defendant, District 
National Bank, collected the proceeds thereof from the 
drawee bank, The Riggs National Bank. 

That to wit on the 2nd day of March 1927, this defend¬ 
ant, District National Bank, collected and disposed of the 
said sum of $15,510.00, represented by the said check to its 
own use; this plaintiff has received the sum of $11,510.00, 
only from said check, from the said defendant, District Na¬ 
tional Bank, all to the damage of this plaintiff in the amount 
of $4,000.00, with interest on the said sum from the 17th day 
of February 1927. j 

Wherefore the plaintiff claims $4,000.00, and interest, 
besides the costs of this suit. 

ALFRED CERCEO, i 
H. WINSHIP WHEATLEY, 

Attorneys for Plaintiff. 


i 

i 

i 

j 

i 

i 

i 
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4 Mortgage Bond and Guaranty Corporation. 

Washington, D. C., February 17, 1927. No. 5783. 

Pay to the order of Jerry Maiatico $15,510.00 $15,510 
and 00 cts. Dollars. 

Mortgage Bond & Guar. Corp. 

MORTGAGE BOND AND GUARANTY 
CORPORATION. 

15-3 FERNAND PETIT, 

- Sectet ary-Treasurer, General Manager. 

5 

To the Riggs National Bank, Washington, D. C. 

Countersigned by 

HARRY A. KITE, 

President. 

(Endorsed:) Jerry Maiatico. Harry A. Bramow. Pay 
to the order of any bank, banker, or trust Co. Prior en¬ 
dorsements guaranteed. Mar. 3, 1927. District National 
Bank 15-12 of Washington, D. C. 15-12. 

Pleas of Defendant. 

Filed February 27, 1928. 

# * * * * # # 

1. Now comes the defendant District National Bank of 
Washington, by its attorneys Barnard & Johnson, and for 
a plea to the first count of the declaration filed in the above 
entitled cause it says that it denies that on, to wit, the 17th 
day of February, 1927, the Mortgage Bond and Guarantee 
Corporation was indebted to the plaintiff in the 

5 amount of Fifteen thousand five hundred and ten 
dollars ($15,510.00) solely on his own account or that 

the said Mortgage Bond and Guarantee Corporation de¬ 
livered the negotiable instrument or check in the sum of 
Fifteen thousand five hundred and ten dollars ($15,510.00) 
mentioned and referred to in the said declaration to any 
person who was not the agent of the said plaintiff or who 
was not authorized by him to receive the same; the de¬ 
fendant further denies that the possession of the said 
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check came into the possession of some person cither than 
the plaintiff or that the words “Jerry Maiatico;’ were at 
any time written on the back of the said check by any per¬ 
son not authorized to sign the name of the said plaintiff 
thereto or by any person who had no right or title or in¬ 
terest in, or to said check, or the possession thereof, or 
who had no right or authority to receive or endorse or dis¬ 
pose of the same; the defendant further denies that the 
said check was deposited with it by any person not author¬ 
ized by the said plaintiff to do so or that it at j any time 
collected or converted or disposed of the sum represented 
by the said check or any part thereof to its own use and 
it further denies that the plaintiff has only received the 
sum of Eleven thousand five hundred and ten dollars ($11,- 
510.00) from the said check from the defendant o|r that the 
plaintiff has been damaged by the defendant in the amount 
of Four thousand dollars ($4,000.00) or any other amount 
whatsoever. 

2. And for a plea to the second count of the said declara¬ 
tion the defendant District National Bank of Washington 
says that it denies that at any time after it had in its pos¬ 
session the check payable to the order of the plaintiff in 
the sum of Fifteen thousand five hundred and ten dollars 
($15,510.00), the words “Jerry Maiatico” were Written on 
the back of the said check by any person or that the said 

words “Jerry Maiatico” were at any time written 
6 on the back of the said check by any person who was 

not authorized to sign the name of the pjaintiff or 
by any person who had no right or title or interest in 
or to the said check, or the possession thereof or who had 
no right or authority to receive or endorse or dispose of 
the same; the defendant further denies that on the 2nd 
day of March, 1927, or at any other time whatsoever it col¬ 
lected or disposed of the sum represented by the said check 
to its own use or that the plaintiff has received only the 
sum of Eleven thousand five hundred and tqn dollars 
($11,510.) from the said check from the defendant or that 
the plaintiff has been damaged in the amount of Four thou¬ 
sand dollars ($4,000.00) or in any other amount whatso¬ 
ever. 

3. And for a further plea to the said declaration and to 
each count thereof, the defendant District National Bank 
of Washington says that the plaintiff ought not to have or 
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maintain his said action against the defendant because the 
said defendant says, that on or about the 2nd day of March, 
1927, the check in the sum of Fifteen thousand five hundred 
and ten dollars ($15,510.) referred to in the said declara¬ 
tion, bearing the endorsements of Jerry Maiatico and one 

Harrv Bramow on the back thereof was delivered and de- 
•» 

posited with the defendant to the credit of the account of 
the said Harrv A. Bramow and the said check was col- 

mi • 

lected by this defendant and the proceeds therefrom were 
placed to the credit of the account of the said Harry A. 
Bramow; that on or about the same day, to wit, the 2nd 
day of March, 1927, the said Harry A. Bramow, intending 
to pay over unto the said plaintiff the full amount of the 
proceeds from the said check in the sum of Fifteen thou¬ 
sand five hundred and ten dollars ($15,510.00), executed 
and delivered to the plaintiff two (2) certain negoti- 
7 able instruments or checks, by the terms of which 
the defendant was directed to pay to the order of 
the plaintiff the sums of Eleven thousand five hundred and 
ten dollars ($11,510.00) and Four thousand dollars ($4,- 
000.00), respectively; that the plaintiff accepted the said 
last mentioned checks from the said Harrv A. Bramow with 
full knowledge that the said checks represented the pro¬ 
ceeds from the check in the sum of Fifteen thousand five 
hundred and ten dollars ($15,510.00) heretofore mentioned 
and the plaintiff endorsed the said checks in the sums of 
Eleven thousand five hundred and ten dollars ($11,510.00) 
and Four thousand dollars ($4,000.00) which had been de¬ 
livered to him bv the said Harrv A. Bramow and collected 

mt m> 

the proceeds therefrom, to wit, the sums of Eleven thousand 
five hundred and ten dollars ($11,510.00) and Four thou¬ 
sand dollars ($4,000.00), from the defendant and the plain¬ 
tiff thereby adopted the signature ‘Merry Maiatico” upon 
the back of the said check in the amount of Fifteen thou¬ 
sand five hundred and ten dollars ($15,510.00) as his own 
and ratified and confirmed the said endorsement of the said 
check and the collection of the proceeds thereof by the 
defendant in the manner as above stated. 

4. And for a further plea to the said declaration and to 
both counts thereof the defendant District National Bank 
of Washington says that the plaintiff ought not to have or 
maintain his said action against the defendant because the 
said defendant says that on or about the 2nd day of March, 
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1927, the check in the sum of Fifteen thousand fife hundred 
and ten dollars ($15,510.00) referred to in the said declara¬ 
tion, bearing the endorsements of Jerry Maiatico and one 
Harry A. Bramow on the back thereof was delivered and 
deposited with the defendant to the credit of the account 
of the said Harry A. Bramow; that on of about the 

8 same day, to wit, the 2nd day of March, 1927, the said 
Harry A. Bramow, intending to pay over unto the 

said plaintiff the full amount of the proceeds from the said 
check in the sum of Fifteen thousand five hundred and ten 
dollars ($15,510.00), executed and delivered to tl)e plaintiff 
two (2) certain negotiable instruments or checks, by the 
terms of 'which the defendant was directed to pay to the 
order of the plaintiff the sums of Eleven thousand five hun¬ 
dred and ten dollars ($11,510.00) and Four thousand dol¬ 
lars ($4,000.00), respectively; that the plaintiff accepted 
the said last mentioned checks from the said iHarry A. 
Bramow and endorsed the same and collected the proceeds 
therefrom, to wit, the sums of Eleven thousand five hundred 
and ten dollars ($11,510.00) and Four thousand dollars 
($4,000.00), from the defendant and the plaintiff thereby 
received the full amount of the proceeds of the check in the 
sum of Fifteen thousand five hundred and ten dollars ($15,- 
510.00) which was collected by the defendant in the manner 
as above stated. 

BARNARD & JOHNSON, 

By RALPH P. BARNARD, 

Attorneys for Defendant. 

. 

Affidavit of Defense. 

i 

i 

# # * # # * # 

i 

District of Columbia, To wit: 

I, Hilleary L. Offutt, Jr., being first duly sworn, on oath 
depose and state that I am Cashier and agent of the District 
National Bank of Washington, a corporation duly incor¬ 
porated and organized under the National Banking 

9 Act, defendant in the above entitled suit, and as such 
Cashier I am familiar with the business transactions 

of said bank and particularly with the transaction herein 
mentioned and set forth, and I make this affidavit as agent 
for and Cashier of said defendant; that the defendant does 
not owe any part of the sum for which this action is brought, 
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set forth in the plaintiff’s Declaration and claimed in his 
Affidavit of Merit, and that the defendant has a good and 
meritorious defense thereto based upon the following facts, 
all of which the defendant expects and intends to prove by 
competent witnesses at the time of the trial of this cause: 
That on or about the 2nd day of March, 1927, the check in 
the sum of Fifteen thousand five hundred and ten dollars 
($15,510.00) referred to in the said declaration, bearing 
certain words on the back thereof which said words pur¬ 
ported to be the signatures and endorsements of the plain¬ 
tiff and one Harry A. Bramow, was delivered and deposited 
with the defendant to the credit of the account of the said 
Harry A. Bramow; that on or about the same day, to wit, 
the 2nd day of March, 1927, the said Harry A. Bramow 
executed and delivered to the plaintiff two (2) certain nego¬ 
tiable instruments or checks, by the terms of which the 
defendant was directed to pay to the order of the plaintiff 
the sum of Eleven thousand five hundred and ten dollars 
($11,510.00) and Four thousand dollars ($4,000.00), respec¬ 
tively, and your affiant is informed and believes and there¬ 
fore avers that the said Harry A. Bramow thereby intended 
to pay over unto the plaintiff the full amount of the pro¬ 
ceeds from the said check in the sum of Fifteen thousand 
five hundred and ten dollars ($15,510.00); that the plaintiff 
accepted the said checks in the sums of Eleven thousand five 
hundred and ten dollars ($11,510.00) and Four thousand 
dollars ($4,000.00), respectively, which were delivered to 
him by the said Harry A. Bramow and endorsed the 
10 same and collected the proceeds therefrom, to wit, 
the sum of Eleven thousand five hundred and ten dol¬ 
lars ($11,510.00) and Four thousand dollars ($4,000.00) 
from the defendant and the plaintiff thereby received the 
full amount of the proceeds of the check in the sum of Fif¬ 
teen thousand five hundred and ten dollars ($15,510.00), 
which was collected by the defendant in the manner as above 
stated. 

1 HILLEARY L. OFFUTT, Jr. 

Subscribed and sworn to before me this 27th day of Feb¬ 
ruary A. D. 1928. 

[notarial seal.] BENJAMIN ROBINSON, 

Notary Public, D. C . 
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Supreme Court of the District of Columbia. 

Thursday, March 22hd, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 


* * # * # * i # 

i 

i 

i 

On motion, it is ordered that leave to plaintiff to amend 
his declaration by striking out the words “and thereafter ’ 9 
from the sixth line of paragraph number two, be, and the 
same is hereby, granted, and stricken therefrom. 

Memorandum. \ 


September 17, 1928.—Note of issue filed. 

11 Supreme Court of the District of Columbia. 

Thursday, March 12th, 1931. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

i 

i 

* * # # # * # 

j 

Before Bailey, Justice. 

Now again come here the parties aforesaid in manner 
as aforesaid and the same jury that was respited yesterday, 
and after this case is further heard and given to the jury in 
charge, they upon their oath say they find in favor of the 
plaintiff and that the money payable by the defendant to 
the plaintiff by reason of the premises is the sum of Four 
Thousand ($4,000.00) Dollars, with interest thereon from 

February 17, 1927. j 

Plaintiff’s Prayer No. 1. j 

Filed March 13, 1931. j 

I 

* # * * * * * 

i 

The jury are instructed that it is an established rule that 
where a check is drawn payable to the order of any actually 

2—5441a 


i 

i 
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existing person or corporation and the name of that person 
or corporation or the endorsement of such payee is forged, 
payment by the bank is no acquittance. 

Plaintiff's Prayer No. 2. 
******* 

The jury are instructed that if in fact the plaintiff only 
received the amount of $11,510.00, and the amount of 
$4,000.00, was credited to an obligation due by Bramow to 
the International Exchange Bank, then the verdict 
12 shall be for the plaintiff. 

Denied. Ex. 

Plaintiff's Prayer No. 3. 

******* 

The jury are instructed that before there can be ratifica¬ 
tion of an act, it must be proven by the party charging rati¬ 
fication, that the person was fully acquainted with all the 
facts and there was no concealment of any kind and being 
fully aware with all of the facts the party ratified the acts 
of the agent. 

Defendant's Prayer No. 1. 

******* 

The jury are instructed if they believe from the evidence 
that the plaintiff accepted the check for $11,510.00 from 
Harry A. Bramow, with knowledge that the said check rep¬ 
resented a portion of the proceeds of the check for $15,- 
510.00 and with knowledge that his, the plaintiff’s, name had 
been written on the back of said check for $15,510.00, then 
the plaintiff as a matter of law ratified the writing of his 
name upon the back of the said check for $15,510.00 and the 
verdict should be for the defendant. 

Denied. Ex. 


Defendant's Prayer No. 2. 

******* 

The jury are instructed if they believe from the evidence 
that the plaintiff did not endorse the check for $15,- 
13 510.00, but he received and endorsed the checks for 

$11,510.00 and $4,000.00, with knowledge that his 
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j 

name had been written upon the back of the said check for 
$15,510.00 and with knowledge that said checks for $11,- 
510.00 and $4,000.00 represented the proceeds pf the said 
check for $15,510.00, and which said checks for $11,510.00 
and $4,000.00 bearing the endorsement of the plaintiff were 
presented to the defendant bank and paid by if, then the 
plaintiff is estopped from claiming that the endorsement 
purporting to be his on the said check for $15,510.p0 was not 
his and the verdict should be for the defendant, j 

i 

Defendant's Prayer No . 3. 

* * * * # # * 

j 

The jury are instructed if they believe from the evidence 
that the plaintiff did not authorize the endorsement pur¬ 
porting to be his upon the check for $15,510.00^ but with 
knowledge that the checks for $11,510.00 and $4,000.00 rep¬ 
resented the proceeds of the said check for $15pl0.00, he 
received and endorsed the said checks for $11,510.00 and 
$4,000.00 and which said checks for $11,510.00 and $4,000.00 
bearing the endorsement of the plaintiff were presented to 
the defendant bank and paid by it, then the plaintiff as a 
matter of law received the full amount of the said check for 
$15,510.00 and your verdict should be for the defendant. 


Charged. Ex. 


14 


Defendant's Prayer No . 4. 


* 


* 


The jury are instructed if they believe from the evidence 
that the plaintiff did not endorse the check for 415,510.00, 
but he received and endorsed the checks for $11,510.00 and 
$4,000.00, with knowledge that his name had been written 
upon the back of the said check for $15,510.00 and with 
knowledge that said checks for $11,510.00 and $4,0p0.00 rep¬ 
resented the proceeds of the said check for $15,510.00, then 
the plaintiff as a matter of law ratified the endorsement 
purporting to be his on the said check for $15,510.00 and 
the verdict should be for the defendant. 


Defendant's Prayer No. 5. 

* * * # * # j * 

The jury are instructed if they believe from the evidence 
that the plaintiff knew at the time he endorsed the checks 
for $11,510.00 and $4,000.00 that the said checks represented 
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the proceeds of the check for $15,510.00, then the plaintiff 
by endorsing the said checks for $11,510.00 and $4,000.00 
ratified the endorsement purporting to be his upon the 
check for $15,510.00 and adopted it as his own and your 
verdict should be for the defendant. 

Defendant’s Prayer No. 6. 

******* 

The jury are instructed if they believe from the evidence 
that the plaintiff knew at the time he endorsed the checks 
for $11,510.00 and $4,000.00 that the said checks represented 
the proceeds of the check for $15,510.00 and the said 

15 checks for $11,510.00 and $4,000.00 bearing the en¬ 
dorsement of the plaintiff were presented to the de¬ 
fendant bank and paid by it, then the plaintiff is estopped 
from claiming the sum of $4,000.00 from the defendant and 
the verdict should be for the defendant. 

16 Motion for New Trial. 

Filed March 17, 1931. 

* * * * * * * 

Now comes the defendant and moves the Court for a new 
trial in the above entitled cause and for reasons therefor 
shows to the Court: 

1. That the verdict is contrarv to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in instructing the jury. 

4. That new and material facts have come to light since 
the trial as set forth in affidavits attached hereto and made 
a part hereof. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendant. 


To Alfred Cerceo, Esq., 

Attorney for plaintiff: 

Please take notice that the above entitled motion will be 
set down for hearing before Mr. Justice Bailey on Friday, 
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i 

the 20th day of March, 1931, at 10:00 o’clock A. M. or as 
soon thereafter as counsel may be heard. 

RALPH P. BARNARD, 

GUY H. JOHNSON,| 

Attorneys for Defendant. 

j 

17 Affidavit of Ralph P. Barnard in Support of Motion 

for New Trial. 

I 

# # * * * * i * 

District of Columbia, $s: I 

I 

I, Ralph P. Barnard, being first duly sworn on oath 
depose and say that I am one of the attorneys for the 
defendant, District National Bank, in the above entitled 
cause; that prior to the trial of the said cause every rea¬ 
sonable means were used to obtain all evidence bearing on 
the case; that after the case had been submitted to the jur\ 
and the jury were considering the same and while T was 
in the Clerk’s Office at the Courthouse, I was approached 
by Mr. Abe M. Goldstein, who stated to me that he knew 
certain matters which might be important concerning the 
claim of the plaintiff against the defendant and; stated to 
me certain facts which are substantiallv the same as those 
contained in the affidavit which has been made by the said 
Abe M. Goldstein and which is attached hereto, and that the 
said facts contained in said affidavit are material to the 
issues in the case and if I had known or had anv manner of 

•' i 

knowing the same, I would have produced the said Abe M. 
Goldstein at the trial as a witness for the defendant. 

RALPH P. BARNARD. 

i 

Subscribed and sworn to before me this 17th day of 
March 1931. 

[notarial seal.] LOIS A. HENDRICK, 

Notary Public, D. C. 

i 

18 Affidavit of Abe M. Goldstein in Support of Motion 

for New Trial. j 

# # * * * * i # 

District of Columbia, ss: 

I, Abe M. Goldstein, being first duly sworn according to 
law, depose and say that I am thirty-nine years of age and 
a resident of the District of Columbia; that aboijt a week 
prior to the second day of March, 1927,1 approached Jerry 
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Maiatico, who is the plaintiff in this cause, for the purpose 
of obtaining from him the payment of a certain sum of 
monev, which was then owing to me bv him and that on this 
occasion the said Maiatico stated to me that he would in the 
next few days receive the roof payment upon a certain 
building which he was then erecting at 11th and Monroe 
Streets, Northwest, Washington, D. C., and that upon the 
receipt by him of the same he would pay me the amount 
that was due me; that on the second or third day of March, 
1927, the said Maiatico approached me and stated to me 
that when he had called at the offices of the company from 
which he had expected to receive the roof payment on the 
building at 11th and Monroe Streets, Northwest, he had 
been told that the check representing the roof payment, 
made payable to his order, in the sum of Fifteen thousand 
and some odd dollars had been delivered to a clerk who was 
employed by Harry A. Bramow; that he had immediately 
gotten in touch with Harry A. Bramow and Bramow had 
told him that he had obtained the check and endorsed his 
(Maiatico’s) name upon it and placed it to his (Bramow’s) 
credit in the District National Bank; and the said 

19 Maiatico further stated on this said occasion to me 
that when he demanded that Bramow turn over to 

him the proceeds of the check for Fifteen thousand and 
some odd dollars Brdmow did not give him the full amount 
but gave him onlv Eleven thousand and some odd dollars. 

ABE M. GOLDSTEIN. 

Subscribed and sworn to before me this 16th day of 
March 1931 

[notarial seal.] LOIS A. HENDRICK, 

Notary Public , D. C. 

20 Affidavit in Opposition to Motion and Affidavits for 

New Trial . 

Filed March 20,1931. 

#***##*• 
District of Columbia, ss: 

I, Alfred Cerceo, being first duly sworn, on oath, depose 
and say that I am one of the attorneys for the plaintiff, 
Jerry Maiatico, in the above entitled cause and state that, 
the attorneys for the District National Bank knew of the 
affiant, Abe Goldstein, the prospective witness in support 
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i 

of the motion for a new trial. Mr. Guy H. Johnson, one of 
the attorneys for the defendant in this case, was present at 
the hearings held before the Referee in Bankruptcy in re 
Harry A. Bramow, #1838, and examined witnesses therein 
on the dates of August 12, 1927, and August 18, 1927, 
August 22, 1927, and on other dates; that while at the hear¬ 
ings the affiant Goldstein stated in the presence; of Guy H. 
Johnson, one of the attorneys herein, and otheit officers of 
the District National Bank, the defendant, the following: 


“There are three members and the attorney fbr the Dis- 

* 

trict National Bank here, and Mr. Coleman and Mr. 
O’Brien, and I am a depositor in the District National Bank 
and I don’t want any reflection cast on myself while those 
three men are present, and while they are here I Want to say 
that at the time I got Mr. Bramow credit at the bank I 
asked him to make out a statement and he said ;he did not 
know how and I questioned him as to his assets and liabili¬ 
ties and made up a fair statement and that statement was 
handed to the District National Bank and, when!things got 
bad around the first of the year I demanded to know what 
became of the money and Mr. Bramow wrote to me and he 
told me the ground he had on Sixteenth Street was free and 
clear and, as a matter of fact, afterwards it was found he 
did not have it free and clear, that he bought it on notes 
and owed $36,000 and paid for that ground through a build¬ 
ing loan that he got from Breuninger.” 


Further that Goldstein has talked to me on vari- 
21 ous occasions about the matter involved ini the above 
entitled action and never stated to me that Maiatico 
was aware of the amount that was due him fot the roof 
payment, but stated that Maiatico “was defrauded” of the 
amount of $4,000 by Bramow. j 

Further that the testimony of Goldstein was j only con¬ 
tradictory to the testimony of the plaintiff and coyers testi¬ 
mony already given in the within cause. And further Abe 
Goldstein filed voluntary bankruptcy being No. 1892. 

ALFRED CERCEO. 

Subscribed and sworn to before me this 19tjh day of 
March, 1931. i 

LOU H. CADARR, [notarial seal.] 

Notary Public. \ 
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Supreme Court of the District of Columbia. 

Friday, March 20, 1931. 

Session resumed pursuant to adjournment, Hon. Jennings 
Bailey, Justice, presiding. 

*#*#**=# 

Come now the parties hereto by their respective attorneys 
of record and thereupon the motion for a new trial filed 
herein having been heard and submitted to the Court, it 
is, upon consideration thereof, ordered, that the same be, 
and is hereby, overruled and judgment on verdict is ordered 
provided that plaintiff remits interest from February 17, 
1927 to March 2, 1927; whereupon plaintiff’s attorney now 
in open court remits the interest as aforesaid. 

Wherefore it is considered that plaintiff recover of 
22 the defendant herein the sum of Four Thousand 
Dollars, ($4,000.00), with interest thereon from the 
2nd day of March 1927, together with costs of suit to be 
taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torney of record, in open court, notes an appeal to the Court 
of Appeals of the District of Columbia; Whereupon, an 
undertaking to operate as a supersedeas is hereby fixed in 
the sum of Six Thousand Five Hundred Dollars, or for 
costs only in the sum of One Hundred Dollars, with leave 
to deposit Fifty Dollars cash with the clerk in lieu thereof. 

Memoranda. 

March 24, 1931.—Supersedeas Undertaking, $6,500, ap¬ 
proved and filed. 

April 13, 1931.—Proposed Bill of Exceptions filed. 

Notice of submission of Bill of Exceptions filed. 

Assignment of Errors. 

Filed April 13, 1931. 

#*##**# 

(1) The Court erred in refusing to grant the first prayer 
of the defendant as follows: 

“The jury are instructed if they believe from the evidence 
that the plaintiff accepted the check for $11,510.00 from 
Harry A. Bramow, with knowledge that the said check 
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represented a portion of the proceeds of;the check 

23 for $15,510.00 and with knowledge that his,i the plain¬ 
tiff’s, name had been written on the back of said 

check for $15,510.00, then the plaintiff as a matter of law 
ratified the writing of his name upon the back of the said 
check for $15,510.00 and the verdict should be for the de¬ 
fendant. ’ ’ | 

i 

(2) The Court erred in overruling defendant’s motion 
for a new trial. 

BARNARD & JOHNSON, 

By RALPH P. BARNARD, 

Attorneys for Defendant. 

\ 

Service of the foregoing Assignment of Errors acknowl¬ 
edged without prejudice this 13th dav of April, 1^31. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

Memorandum. 

| 

May 15,1931.—Time to settle Bill of Exceptions! extended 
to May 19, 1931. j- 

Supreme Court of the District of Columbia. 

Tuesday, May 19, 1931. 

Sessions resumed pursuant to adjournments. j 
Hon. Jennings Bailey, James M. Proctor, Joseph W. 
Cox, Justices, presiding. 

* * * * * * i * 

Come now the parties hereto by their respective attorneys 
of record. Whereupon, the Bill of Exceptions taken 

24 at the trial of this cause is submitted to the Court 
and is thereupon signed, this 19th day of May, 1931 

and made of record nunc pro tunc. 

i 

Designation of Record on Behalf of Defendant District 

National Bank of Washington. 

i 

Filed April 9, 1931. j 

I 

* * * * * * j * 

Now comes the District National Bank of Washington, 
the defendant in the above entitled cause and designates 

3—5441a 
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the parts of the record which it desires to have included in 
the transcript, said parts being sufficient for the determina¬ 
tion of the questions raised on appeal, namely: 

1. Amended Declaration. 

2. Pleas of Defendant. 

3. Amendment to Amended Declaration. 

4. Joinder of Issue. 

5. Verdict in full. 

6. Motion for New Trial, with affidavits filed in connec¬ 
tion therewith. 

7. Note overruling motion by Court. 

S. Judgment in full. 

9. Note of Appeal and Supersedeas Bond. 

10. Note of submission of Bill of Exceptions. 

11. Note of signing of Bill of Exceptions. 

12. Bill of Exceptions. 

13. Assignment of Errors. 

Together with a copv of this designation. 

RALPH P. BARNARD, 

GUY H. JOHNSON, 

Attorneys for Defendant. 

25 Service of a copy of the above acknowledged with¬ 
out prejudice this 8 dav of April, 1931. 

ALFRED CERCEO, 
Attorney for Plaintiff. 

Designation of Record by the Plaintiff. 

Filed April 15, 1931. 

* ***** * 


The Clerk of the Court will please include in the record 
on appeal the following, in addition to those in the desig¬ 
nation of record made by the defendant. 

1. Prayers submitted to the Court for the instruction of 
the jury, filed March 13, 1931, by plaintiff and defendant. 

2. Affidavit of the plaintiff in opposition to motion for a 
new trial, filed March 20, 1931. 

ALFRED CERCEO, 

F. G. MATSON, 

Attorneys for the Plaintiff. 
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Copy served on attorneys for defendant, 4/14/31, and 
acknowledged. 

BARNARD & JOHNSON, 

Attorneys for Defendant . 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made 
part of this transcript, in cause No. 74356 at Law, wherein 
Jerry Maiatico is Plaintiff and District National Bank is 
Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of [Washing¬ 
ton, in said District, this 7th day of July, 1931. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

27 In the Supreme Court of the District of Columbia. 

At Law. 

i 

No. 74356. j 

i 

Jerry Maiatico, Plaintiff, 
vs. 

District National Bank, Defendant. j 
Bill of Exceptions . 

Be it remembered that at the trial of this case before 
Mr. Justice Bailey and a jury, duly impaneled and sworn 
to try the issues herein, which trial began on March 11th, 
1931 and thereafter was further proceeded with, the here¬ 
after recited proceedings were had and evidence! given or 

i 

i 
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offered, all before the jury retired to consider its verdict, 
namely: 

Thereupon the plaintiff in order to maintain the issues 
on his part joined, called Louis Ottenberg, who, being first 
duly sworn, testified on direct examination in substance as 
follows: 

That his name is Louis Ottenberg and that he is a mem¬ 
ber of the bar, with offices in the Wilkins Building; that 
he is present under a subpoena duces tecum to produce a 
check. 

The witness then produced a check in the words and 
figures following: 

“Mortgage Bond and Guaranty Corporation. 

Washington, D. C., February 17, 1927. No. 5783. 

Pay to the order of Jerry Maiatico $15,510.00 $15,510 
and 00 cts. 

Mort’ge Bond & Guar. Corp. 

MORTGAGE BOND AND GUARANTY 
CORPORATION. 

FERNAND PETIT, 

Secretary-Treasurer, General Manager. 

The Riggs National Bank, Washington, D. C. 

Countersigned by 

HARRY A. KITE, 

President.” 

28 and which said check bore the following endorse¬ 
ments: “Jerry Maiatico, Harry A. Bramow,” and 
which check showed that the amount stated therein was paid 
by The Riggs National Bank to the District National Bank 
on March 3rd, 1927. 

The witness then identified the signatures of Fernand 
Petit and Harry A. Kite upon the face of the check and coun¬ 
sel for the plaintiff then ordered the face of the check in 
evidence and it was marked “Plaintiff’s Exhibit No. 1.” 

Thereupon the plaintiff, Jerry Maiatico, further to main¬ 
tain the issues on his part joined, being first duly sworn, 
testified in his own behalf on direct examination as follows: 
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Q. “Mr. Maiatico, I now show you Plaintiff’s Exhibit 1 
and ask you if the name appearing on the back there, 4 Jerry 
Maiatico,’ is your signature? A. No, sir.” 

Q. ‘ 4 Did you sign that name? A. No, sir.” 

Q. “Did you authorize anybody to sign your name? A. 
No, sir.” | 

i 

On cross-examination witness testified as follows: 

Q. “Mr. Maiatico, why was this check delivered to you 
or drawn to your order ? A. Which one ? ’ ’ 

Q. “This check you are just testifying about.! Why was 
that check drawn to your order ? A. Well, it was work I was 
putting up on 11th and Monroe.” 

Q. “On what? A. Some building I was putting up on 
11th and Monroe.” j 

Q. “Who had that contract for the building of! that build¬ 
ing ? A. Nobody had the contract. ’ ’ 

Q. “Who had the contract for the building of|that build¬ 
ing? A. Nobody that I know of. I was doing that work 
myself.” I 

29 Q. “Were you constructing it? Weren’t you con¬ 
structing it for Mr. Bramow? A. Yes sir.j” 

Q. “Did he have the contract? A. What do you mean?” 

Q. “Didn’t he have the contract for building j that build¬ 
ing up at 11th and Monroe ? A. Mr. Bramow ? ” ! 

Q. “Yes. A. I don’t know.” 

Q. “You don’t know? A. He was the owner and builder.” 

Q. “Building the building on his own lot? A. Yes.” 

Q. “You were on his bond? He was the builder, wasn’t 
he? A. Yes. He was the builder.” 

Q. “You were on his bond? A. I was on the bond yes.” 

Q. “ If he was the owner, why were you on his bond ? A. I 
don’t know. I was doing the brick work. That was what I 
was doing.” 

Q. “You were doing the brick work? A. Yes.\’ 

Q. “As a contractor for Mr. Bramow? A. Yes, sir.” 

Q. “Part of these checks he received, Mr. Maiatico? A. 
Yes.” 

Q. “This payment, this was the roof payment? A. I 
don’t know whether it was the roof payment or not. It was 
one of the payments. Whether the roof payment I don’t 
know.” 
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Q. “When did you first see this check? A. This check? 
I saw this check at the bank.’’ 

Q. 4 ‘How long after the date of this check? A. Three or 
four months.” 

Q. “Did you ever know that that check had been forged? 
A. Yes.” 

Q. “How did you find it out? A. I found it out by the 
payment.’ ’ 

Q. “What? A. The payment I was getting from this 
mortgage company.” 

Q. “Did you know at the time that there was $15,510.00 
coming to you at that time from the mortgage company? 
A. No, sir.” 

30 Q. “You didn’t know that? You didn’t know that 
$15,510.00 was coming to you? A. No, sir.” 

Q. “On the second day of March Mr. Bramow gave you 
the check for $11,510.00 didn’t he? A. Yes.” 

Q. “Did you know where that money came from? A. 
Yes.” 

Q. “Where did it come from? A. From the mortgage 
people.” 

Q. “From the mortgage people. Did you know that that 
was a part of this $15,510.00 payment? A. No, sir.” 

Q. “On the same day he gave you a second check for 
$4,000, didn’t he ? A. I didn’t get the check. ’ ’ 

Q. “He didn’t give you a check? A. No.” 

Witness was then shown a check marked for identification 
Defendant’s Exhibit No. 1 and by stipulation of counsel a 
photostatic copy of the said check is annexed to this Bill of 
Exceptions marked accordingly and made a part hereof. 

Q. “I hand you a check Mr. Maiatico, a check for $11,- 
510.00 dated March 2nd, 1927, signed by Harry Bramow and 
ask you if that is your signature on the back of that check. 
A. Yes, sir.” 

Witness was then shown a check marked for identification 
Defendant’s Exhibit No. 2 and by stipulation of counsel a 
photostatic copy of the said check is annexed to this Bill of 
Exceptions marked accordingly and made a part hereof. 

Q. “I hand you check No. 1482—that check was 1481— 
dated March 2nd, 1927, signed by Harry Bramow for $4,- 
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000.00 to the order of Jerry Maiatico; and ask ybu if that is 
your signature on the back of that check. A. Yes, sir.” 

Q. “Then you did get the $4,000.00 and the $^1,510.00 on 
the same day ? A. Well this $4,000.00 was Mr. Bramow ’s he 
pays on a note on the bank . 9 9 

Q. I am asking you if that is your signature on the 
back of that check. A. Yes. That is my I signature. 
This particular check is Mr. Bramow paid at the bank 
$4,000.00.” I 

31 Q. “Were you liable on that note? A. I was just 
endorsing it.’ ’ 

Q. “You just endorsed it? A. Yes.” ! 

Q. “But those are your signatures on the b^ick of that 
check? A. Yes.” 


Q. “At the time these checks were given to jyou didn’t 
Mr. Bramow tell you that they were the proceeds of the 
$15,510.00 from the mortgage company? A. Np I will tell 
you what Mr. Bramow—he came up. He told me that this 
mortgage corporation, whatever this people p ame > they 
gave him a check. This check was made to me and he says 
not to go back. This Bramow came over to my office and he 
brings this $11,000.00 whatever it was. Then I carried my 
books over and it shows what money (taking a note book out 
of his pocket and looking at it) $11,500.00. He told me that 
he had been getting check from some people himself by 
mistake that they make that check in his name ,$11,500.00, 
and he got this check for $11,500.00. That is all I know 
about it.” | 

Q. “What did he say when he gave you this $4,000.00 
check. A. $4,000.00, he was paying some debts.” 

Q. “What did he say about it. A. Just he Isays there 
was a note at the time at the bank, and he pay it off with his 
own money. He told me $4,000.00 or $5,000.00. I don’t re¬ 
call what it was.” 

Q. “Why did he draw the check to your order then? A. 
Do you mean the $4,000.00.” 

Q. “Yes. A. He want to show me that he ^Vas paying 
that note, because I was pressing by the bank that the note 
should be taken care of; and I told him several times to 
make that note good, pay that note; and he did pay his own 
debt. I suppose it was $5,000.00.” j 

Q. “Was that written on the check the day you got it— 
‘11th and Monroe S’treet job’? Was the ‘$li,500.00 11th 
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and Monroe Street job $15,500.00’—you say that was not 
on that check? A. $15,510.00.” 

Q. 44 ‘Payment of $15,510.00’ A. No Mr. Barnard.- 
Q. “I want to know if that check when you en- 

32 dorsed it had everything written on there that is 
there now? A. This (indicating) was on. This 

‘$15,510.00’ wasn’t on.” 

Q. “You are sure of that? A. Positively.” 

Q. “How about this one ‘balance on 11th Street, pay¬ 
ment on note in full’? Was that on there? A. No, sir.” 

Q. “What? A. No, this was not. It was just a plain 
check.” 

Q. “You swear that was not on there now? A. Sure.” 

Q. “I don’t know whether I asked you this, Mr. Maiatico, 
or not, but what is your best recollection of the first time 
you saw’ that $15,510.00 check? A. My best recollection is 
the time that the check was left, the time of the bank¬ 
ruptcy.” 

Q. “Do you know’ when that was? A. I suppose it w’as 
three or four months after the date of the check or five 
months. I don’t recall.” 

Q. “When did you first make complaint to the District 
National Bank that you had not received your money. A. 1 
don’t know. I don’t recall that. ’ ’ 

Q. “Did you ever make any complaint to the bank? A. 
Not that I know of.” 

Q. “Can you recall when you first remember of saying 
that your name was not written on that check? A. I say, 
when the time of the bankruptcy. I don’t recall the exact 
date but we had several meetings up there.” 

Q. “Is that the first time you knew that your name had 
not been written on that check? A. No, I knew it before.” 

Q. “That is what I want to know’. You said, first in the 
bankruptcy ? A. Yes. ” 

Q. “I am asking you when you first knew that your name 
had been written on that check by Mr. Bramow if it was or 
whoever it was written by? A. It was after I went to get 
another payment was due me. I went to this Mortgage 
Bond, whatever it was, these people. They called my 

33 attention to this that Bramow had got $15,000.00 be¬ 
fore or $15,500.00 whatever it was.” 
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Q. “Who called your attention to that? A. people that 
was giving this money. Those loan people, whoever they 
were.’ ’ 


Q. “Do you mean that they told you first thatithat check 
had been written, that your name had been written by Mr. 
Bramow? A. They told me there was a payment—I don’t 
know whether they—I was working on the job. I wanted 
to know if it was ready for another payment. 11 went over 
there myself and told these people, told Mr. P^tit, that I 
didn’t see why tliev have to make those checks to Bramow. 
They say, ‘what do you mean?’ I say, ‘I mean, you people— 
the last $11,510.00 you gave to Bramow in his name. I 
don’t want that to happen any more,’ I said; and he said— 
he went in and showed me where Bramow goi the $15,- 
510.00.” 


Q. “When was that Mr. Maiatico? A. I think it was 
about a week or two weeks afterwards.” 

Q. “You didn’t know of before that? A. No, |I didn’t.” 
Q. “You didn’t know that Mr. Bramow got! the check 
before that? A. No.” 


By the Court: 

Q. “A week or two afterward? A. Your Honor, if I 
saw the book that I deposited the money I could tell you the 
exact date. Just as I deposited the money. This particular 
time I put them together. It was around March 17 I be¬ 
lieve—the 16th or 17th.” j 

Q. “March 17 when you first knew? A. That| is when I 
deposited that, yes first knew. Wait a minute.! Now let 
me see. That is right. Around the 17th.” 


Witness was then shown a receipt marked Defendant’s 
Exhibit No. 3, which reads as follows: 


“Mortgage Bond and Guaranty Corporation; Denrike 
Building, 1010 Vermont Avenue N. W., Washington, 
D. C. 

Mch. lst/27.! 

February 1;7, 1927. 


34 Received of Mortgage Bond & Guaranty Corpo¬ 
ration their check No. 5783 dated this date, in the 
amount of $15510.00 representing fifth payment account 
“Roof Payment” on construction of apartment liouse situ- 

4—5441a 
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ate S. E. corner 11th & Monroe Sts., N. W. Above check 
payable to the order of Jerry Maiatico as per agreement 
on file. 

JERRY MAIATICO, 
Per BELLA WOLF. 

Approved: 

JERRY MAIATICO.” 

Q. “I show you a paper dated March 1st, 1927, on the 
letterhead of the Mortgage Bond & Guaranty Corporation, 
and ask you if that is your signature? A. This one here 
is (indicating).” 

Q. “Right there (indicating)? A. Yes, sir.” 

On redirect examination witness was shown a paper 
which was marked Plaintiffs Exhibit No. 2, which reads 
as follows: 

“Washington, D. C., January 25, 1927. 

Mortgage Bond & Guaranty Corp’n, 

Washington, D. C. 

Gentlemen : 

This is to advise you that I have sold Eleventh and 
Monroe Streets N. W., known as Lots 804-5-6-7, Square 
2840, now in the course of construction to Jerry Maiatico. 

In connection with the balance remaining due account 
of the construction loan, I hereby request that all future 
payments be made to Jerry Maiatico, subject to all of the 
terms and conditions of the loan as agreed to by you, same 
remaining in full force. 

Yours very truly, 

HARRY A. BRAMOW. 
HARRY A. BRAMOW. 

Witness: 

WM. P. STORTY. 

Witness: 

WM. P. STORTY. 

Accepted : 

JERRY MAIATICO. 

JERRY MAIATICO.” 

Q. 4 4 Mr. Maiatico, Mr. Barnard asked you on cross- 
examination as to why payments were being made 
35 to you on this 11th and Monroe Street job. I show 
you a paper and ask you whether you ever received 
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that paper and from whom yon received it. A. Well I got 
it from Bramow.” 


Q. “Did you see Mr. Bramow sign his name on that 
paper? A. Yes, sir.” 

Q. “Did you sign your name? A. Yes, sir.” j 


The paper was then offered in evidence. 

i 

Q. “Now, Mr. Maiatico, at the time you weiit over to 
see Mr. Petit with reference to your second payment, the 
payment of $10,000.00 that you got about the two weeks 
after the check of March 2nd, 1927, did you ask! Mr. Petit 
why a check in the amount of $11,510.00 was made in the 
name of Harry A. Bramow? A. Yes.” 

Q. “What did Mr. Petit say? A. Mr. Petit Istarted to 
bring that letter you just showed me.” 

Q. “What did Mr. Petit answer you when you asked him 
about the $11,510.00 check? A. Mr. Petit says, ‘Wait a 
minute.’ So he went in and bring me that letter.” 

Q. “Did Mr. Petit speak to you with reference to ap¬ 
proving an agreement wherein the check was given to Miss 
Bella Wolf? A. What agreement?” j 

Q. “The agreement that Mr. Barnard showed you, the 
letter? A. He showed me that letter that he gav0 the check 
to Miss Wolf for $15,510.00; and I says to him, ‘I only 
got ’—I went and got my book and I showed him, I only got 
$11,510.00. And he says, ‘Wait a minute,’ he! says, ‘He 
got them in there’; and he make me sign that paper with 
the understanding that he said to me, ‘Mr. Maitaico, we 
like you to sign that paper.’ I said, ‘I no got $15,000.00. 
What do you want me to sign this for?’ He said, ‘Don’t 
worry, because this company is a $49,000,000 corporation. 
Nobody can lost money on us.’ So he made mp sign that 
paper under Miss Wolf’s signature.” 

Q. “Was Miss Wolf ever employed by you? A. No, 
sir. ’ ’ | 

Q. “Were you ever in an office with Mr. Brhmow? A. 
No, sir.” 

36 Q. “Now, on the two checks that Mr. Barnard 
showed you one for $11,510 he asked you whether 
the statement appearing on the lefthand cornOr showing 
‘11th and Monroe Street job, payment $15,510’ was on the 
check at the time you got it. Was it? A. No, sir. It w T as 
not on it. Just a plain check.” 
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Q. ‘‘That check was dated March 2nd, 1927? A. Yes.” 

On recross-examination witness testified as follows: 

Q. “Mr. Maiatico, in view of this letter that Mr. Cerceo 
has put in evidence, wherein you took this property over 
from Mr. Bramow, you knew at the time you took that 
property over that there were certain payments coming to 
you out of this contract, didn’t you? A. Yes.” 

Q. “Didn’t you know that there was a payment under 
the contract of $15,510 coming to you when the roof was 
finished? A. It was not in it. No.” 

Q. “What? A. No.” 

Q. “I just said, you did know there was that payment 
under that contract, didn’t vou? A. I knew there was a 
payment to me, but I never knew the amount.” 

Q. “You never knew the amounts? A. No.” 

Q. “But you did take that contract over, didn’t you? A. 
Yes, sir.” 

Q. “Didn’t you ask the mortgage company what amount 
you would get under that contract ? A. Did I do what ? 

Q. “Didn’t you ask the mortgage company what pay¬ 
ments you were going to get as this building progressed? 
A. No, sir. I never knew what they were from these peo¬ 
ple. Just a matter of Bramow and myself. He told me 
only got $5500 on the job when he started. I started the 
brick work. He says he only got $5500 from the payment. 
The rest of the money—the loan was $110,000 was due to 
him, to Mr. Bramow; and only I took everything over 
myself. 

Q. “At the time that the roof was completed you 
37 didn’t know that there was a $15,510 payment com¬ 
ing? A. No, I only know $104,500 was due me.” 

Q. “$4500.? A. $104,500.” 

Q. “Why did Mr. Bramow give you $11,500. on that day, 
then, if there was only $4,500. due you? A. I says all I 
know from the loan people that there was supposed to pay 
to me $104,500. I didn’t know how it was coming in 
$10,000. at a time or $5,000. I didn’t know.” 

Q. “You didn’t know how you were to get the payments? 
A. No, sir.” 

Q. “At the time you signed this receipt on March 1st 
you knew there was a $15,510. check coming then, didn’t 
you? A. Yes, sir.” 
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Q. * ‘You knew that? A. Well I know that I after Mr. 
Petit told me, but I never before.” 

7 # j 

Q. “Didn’t you read this receipt when you j signed it? 

A. You know, I went to see Mr. Petit for this check-” 

Q. “But didn’t you read that when you understood that 
you approved it by signing it? A. Mr. Petit told me him¬ 
self he gave Miss Wolf-” j 

Q. “Can’t you answer the question whether you read it 
or not? A. Do you mean the letter.” 

Q. “Yes. A. Yes, I read it.” 

Q. “And you knew then there was a $15,500. payment 
coming to you on this job at that time, didn’t you? A. 
Yes.” ! 

Q. “You testified awhile ago that you didn’t know it for 
ten days afterwards. How do you reconcile| that? A. 
That is the only time I went to Mr. Petit. $ly mistake 
was—I says before one day I got $11,500. the 2nd of 
March and I got one check the 17th of March.! 

Q. “On the 17th of March? How much was! that check 
on the 17th of March? A. It was $10,340.” j 

Q. “That didn’t have anything to do with this 
38 $15,510. check, did it? A. No.” j 

Q. “That was the next payment? A. Another 
payment, yes.” 

Q. “That was the next payment? A. Yes.” 

Q. “But you said you didn’t know, in my first question 
to you, that this check, that your name had been written 
on this check for two weeks afterward? A. I knew that 
March 2nd, I mean March 17, when I went |to see Mr. 
Petit. ’ ’ | 

Q. “But didn’t you know at the time on March 1st when 
you signed this receipt and approved it, thatj that check 
had been delivered to Mr. Bramow? A. No, | sir. ’ ’ 

Q. “But you got the proceeds of the $11^500., didn’t 
you? A. Yes. I got that.” j 

Q. “Where did that come from; out of what money? 
A. Bramow told me that those people by mistake they make 
the check to his name, and he give me this check for that 
check.” j 

Q. “You mean he told you—let us get that straight 
—he told you that he only got $11,510.? ;A. That is 
right. ’ ’ 
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Q. “And they made a mistake in that check, and there¬ 
fore he was giving you his check for $11,510.? Is that 
right? A. He told me this way: this company the money 
was coming from—I never was in the loan business. The 
first time I ever put up a job like that. I didn’t know what 
it was all about. So he told me the check came from note 
in Virginia. It- was by mistake. The headquarters were in 
Virginia and they made a mistake and made that check to 
his name. That was why he gave me his check; and if I 
recall, the last payment I got from those people there was 
a mistake again. They made it to Mr. Bramow’s name, 
and Mr. Petit kept it five or six days before I got the 
check. The check went back to Norfolk again. Then it 
was about five or six days I got it back.” 

Q. Did Mr. Bramow give you any reason at all for mak¬ 
ing the $4,000. check? What reason did he give you for 
giving you the $4000? A. He didn’t give me. He put it 
in the bank downstairs.” 

39 Q. “No, but he gave you a check for $4000. I 
just showed you that check with your signature on 
it. A. That check—I was endorser on a note.” 

Q. “What bank? A. The International Exchange 
Bank.” 

Q. “Why didn’t he make the check to the bank? Why 
did he make it to you? A. Only I know that I was the 
endorser on that note, and I press him for a month the note 
got to be paid, and he showed to me he come show me that 
he paid the note.” 

Q. “Was that note due at that time? A. I suppose so.” 

Q. “Well do you know’ whether it v’as or not. A. Well 
I don’t know’.” 

Q. “You don’t know? A. No.” 

Q. “Don’t you know as a matter of fact that the note 
W’as not due? A. Well, I don’t know.” 

Upon further re-direct examination the witness testified 
as follow’s: 

Q. “Mr. Maiatico, you answered on cross-examination 
that the last check you w r ere to get from this mortgage and 
bond company is in the name of Harry A. Bramow. A. 
Yes, sir.” 

Q. “And you returned the check to the company? A. 
Yes.” 
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Q. “And you told them you wanted it in your name? A. 
Yes.” 

i 

l 

Thereupon the plaintiff, further to maintain jtlie issues 
on his part joined, called Bella Wolf as a witness, who, 
being first duly sworn, testified on direct examination in 
substance as follows: 

That her name is Bella Wolf; that she has noj independ¬ 
ent recollection of going to the Mortgage Security Corpo¬ 
ration of America on or about March 1st, 1927, for a 
check; that she was employed by Mr. Bramow during 
March, 1927, but was not employed by Mr. Mai^tico; that 
she does not recall having gotten the cheek for $15,510. 

Counsel for the plaintiff then called the attention 
40 of witness to certain testimony given by her before 
the Referee in Bankruptcy on September 23rd, 1927, 
in which she stated that she was told by Braijnow to go 
to the Mortgage Bond and Guaranty Corporation and get 
a check and she went down there and got a check in the 
amount of $15,510 and gave it to Bramow; that Bramow 
deposited the check to his account through the fitness and 
that she was certain it was a check in the amount of $15,- 
510, and witness then testified that she must hajre so testi¬ 
fied before the Referee in Bankruptcy. 

Counsel for the plaintiff then called the attention of wit¬ 
ness to other testimony given by her before the Referee 
in Bankruptcy, in which she stated that she knew she had 
gone to the Mortgage Bond Company on a number of occa¬ 
sions and got checks; that she got a check for $15,510 and 
gave it to Mr. Bramow; that she did not see him sign his 
name on it; that she deposited the check in Mr.j Bramow’s 
account in the bank but did not know when. Counsel then 
asked witness if she remembered so testifying and witness 
testified that she must have done so. 

Witness further testified on direct examination that she 
had gone to the District National Bank but doos not know” 
when and that the testimony read to her as having been 
given before the Referee in Bankruptcy was correct. 

i 

Whereupon counsel for the plaintiff announced that he 
rested. 

* i 

Thereupon the defendant, in order to maintain the issues 
on its part joined, called Hilleary L. Offutt, Jr., as a wit- 
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ness, who, being first duly sworn, testified on direct ex¬ 
amination in substance as follows: 

That his name is Hillearv L. Offutt, Jr.; that his busi¬ 
ness is Vice-President and Cashier of the District National 
Bank, and he held the same office on March 2nd, 1927; that 

Harrv A. Bramow had an account in that bank. 

* 

41 Witness was then shown the ledger sheet and wit¬ 
ness testified it was the account of Harrv A. Bramow 
in the District National Bank running from February 11, 
1927 to September 13, 1927; that it appears from the ac¬ 
count that on March 2nd, 1927, the sum of $15,510. was de¬ 
posited and on the same day three checks, one for $11,510., 
one for $4,000. and one for $517.50 were paid. 

Witness was then shown the checks for $11,510. and 
$4000. marked “Defendant’s Exhibit No. 1” and “Defend¬ 
ant’s Exhibit No. 2”, respectively, and witness identified 
Mr. Bramow’s signatures thereon. 

Witness further testified that the checks were paid by the 
District National Bank on March 2nd, 1927 and were the 
same checks that appear on the ledger sheet as of March 
2nd, 1927; that he cannot say positively that the words 
“Payment $15,510.” on one check and the words “Balance 
on 11th and Monroe—payment on note in full” on the other 
cheek were on the checks at the time they came into the 
bank; that when he received a complaint from Mr. Maiatico 
about the signature on the back of the $15,510. check, which 
was about two or three weeks at least after the checks had 
been paid by the Riggs Bank, he sent for Bramow and 
Bramow came to see him; that he afterwards had photo¬ 
graphs taken of the checks but that he cannot say positively 
that they were in the bank at the time; that he did not 
remember whether he saw the checks and had the photo¬ 
graphs taken of them before they left the bank or whether 
he saw them for the first time and had the photographs 
taken of them after he got them from the Referee in Bank¬ 
ruptcy for the estate of Harry A. Bramow. 

The two checks for the sums of $11,510. and $4000. re¬ 
spectively, marked “Defendant’s Exhibits No. 1 and No. 
2” were then offered in evidence. And by stipulation of 
counsel photostatic copies of the said checks are annexed to 
this Bill of Exceptions marked accordingly and made a part 
hereof. 
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Witness further testified that Mr. Maiatico called with 
reference to the matter not a great whil0 after the 

42 checks were paid and said Bramow had written his 
name on the back of the check that had b^en cleared 

payable to his order; that he took particular attention to 
the matter; that Maiatico called attention to the fact that 
lie had received a part of the check for $15,510 j and made 
some remark about a part of it being for a note!; that Mai¬ 
atico might have called a second time; that he talked with 
Maiatico a number of times about it since; that Maiatico 
did not deny that he got the $11,510. or the $4000. but said 
that the $4000. went to pay a note. 

Upon cross-examination the witness testified that he 
talked with Mr. Maiatico on several other occasions; that 
there was some talk at some other time about Mir. Maiatico 
dismissing the suit; that Mr. Maiatico agreed to dismiss it; 
that he had two offers of dismissal from Mr. Schiavone. 

i 

Thereupon the defendant, in order further to maintain 
the issues on its part joined, called Frank J. Kd,ufmami as 
a witness, who, being first duly sworn, testified, on direct 
examination in substance as follows: 

That his name is Frank J. Kaufmann; that his occupa¬ 
tion is Vice-President and Cashier of the International Ex¬ 
change Bank and that his occupation was the same on 
March 2nd, 1927; that the plaintiff Jerry Maiatico had an 
account in that bank at that time; that he knowb Harry A. 
Bramow who had an account there; that deposits were 
made to Maiatico’s and Bramow’s accounts on March 2nd, 
1927; that the ledger sheet of Jerry Maiatico shows a de¬ 
posit of $11,510. on March 2nd; that the note teller’s cash 
book shows there were payments made on tw|o notes of 
Harry A. Bramow for $5000. and $3,517.50 respectively, 
on that date; that the liability ledger sheet of Jerry Mai¬ 
atico shows the $5000. note was an indirect liability of 
Jerry Maiatico; that the note was signed by Harry A. 
Bramow and endorsed by Jerry Maiatico; that a part of 
the note was paid by a check for $1000. against Bramow’s 
account and a credit for that amount in; Bramow’s 

43 favor was established by crediting a certificate of 
deposit in his favor back to his account. ; 

Counsel for the defendant then showed the witness the 
$4000. check marked “Defendant’s Exhibit No. 2” and 

5—5441a 
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witness testified that in his best judgment this check went 
to pav the other part of the $5000. note; that the check did 
not go through Maiatico’s account, but that the check for 
$11,510. marked “Defendant’s Exhibit No. 1” was depos¬ 
ited in Maiatico’s account. 

Witness further testified that the $3,517.50 note was an¬ 
other note made bv Bramow and endorsed bv Maiatico and 

v * 

that the $5000. note was due on March 11, 1927, but was 
paid on March 2nd. 

Upon cross examination the witness testified that the 
payments of $11,000. and $4,000. occurred March 2nd. 

Thereupon the defendant, in order further to maintain 
the issues on its part joined, called Harry A. Bramow as a 
witness, who, being first duly sworn, testified on direct 
examination in substance as follows: 

That his name is Harry A. Bramow; that he owned the 
property at 11th and Monroe Streets, which he was build¬ 
ing in 1927; that he had a contract for a loan to erect the 
building with the Mortgage Bond and Guaranty Corpora¬ 
tion and certain payments were to be made as the building- 
progressed; that Mr. Maiatico was a partner of his in the 
building; that he (Maiatico) knew when the payments were 
coming due from the Mortgage Company. 

Witness was shown the check in the amount of $15,510.00 
marked “Plaintiff’s Exhibit No. 1” and testified that he 
received it from the Mortgage Company on March 2nd, 
1927; that he told the Mortgage Company the building was 
completed to an extent that the payment was due and they 
looked the building over and then gave him the check; that 
he does not remember whether the check was given to him 
or to his secretary Miss Wolf; that he deposited the 
44 check in the District National Bank and gave Mr. 

Maiatico two of his checks to deposit in his bank so 
he could make the payments which were due the different 
subcontractors. 

Witness was shown the checks in the amounts of $11,- 
510.00 and $4,000.00 marked “Defendant’s Exhibit No. 1” 
and “Defendant’s Exhibit No. 2”, respectively, and testi¬ 
fied that they were the checks he gave Mr. Maiatico; that 
the statements “11th and Monroe Street job, payment $15,- 
510”, “Bal. on 11th Monroe St. payment on note in full” 
were on the checks at the time he gave them to Mr. Maiatico. 
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Witness further testified that he does not exactly recall 
why he did not give Maiatico one check for $15,510.; that 
he made a note out to Mr. Maiatico and Maiatico and he 
figured when they got this money they would pay off the 
$4,000. note; that $4,000. went to pay the note which he had 
made and Maiatico had endorsed and the $11,50Q. went into 
Maiatico’s account; that at the time he gave the two checks 
to Maiatico, Maiatico knew that they were put of the 
payment of $15,510. coming from the Mortgage I Company; 
that the account which he had in the District National Bank 
was charged with the two checks for $11,510. and $4,000; 
that Jerry Maiatico and lie had building operations where 
they were partners, one had permission to sign the other’s 
name and he was authorized by Maiatico to sign! Maiatico’s 
name and place the money in his account. 

Upon cross-examination the witness testified that he made 
a deed conveying the property at lltli and Montoe Streets 
to Mr. Maiatico and signed the authorization marked 
“Plaintiff’s Exhibit No. 2” directing the Mortgage Bond 
and Guaranty Corporation to make all future payments to 
Jerry Maiatico; that he believes he signed other checks with 
Mr. Maiatico’s name; that he turned the property over to 
Maiatico so that Maiatico could make up his credit at the 
International Exchange Bank and be able to borrow money 
there and there was a verbal understanding between them 
that the property was to be reconveved to him; that he made 
a demand on Mr. Maiatico to turn the property over 
45 to the creditors when he went into bankruptcy in 
Julv, 1927 and Maiatico refused to do it; that he 
cannot recall whether the building was finished then; that 
he did not have a joint bank account with Maiatico at the 
International Exchange Bank. 

Upon further cross-examination witness testified he can¬ 
not recall whether he or Maiatico borrowed the $4,000. from 
the International Exchange Bank; that both of them got the 
money; that on October 1st, 1928, he pleaded guilty to a 
charge of perjury; that he spoke to Maiatico; about the 
$15,510. check the same day he received it; that Maiatico 
was in his office two or three times every day fpr three or 
four years; that Maiatico and he talked about!what they 
would do with the money two or three days before they got 
the check; that when he talked with Maiatico about the check 
Maiatico said 4 ‘ Go ahead and sign it ”; that he ^as not en- 
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titled to one-half of the check because he and Maiatico had 
to make payments to the subcontractors; that he was mak¬ 
ing the payments at first and afterwards turned the building 
over to Maiatico; that he cannot recall whether he made 
any payments to subcontractors with the first amount that 
was paid on the job; that it was not necessary for Maiatico 
to tell him he wanted the money shown on the $15,510. 
check, because when the payment came in he made out the 
checks and gave them to Maiatico and Maiatico made the 
payments; he believes he did not turn over the $15,510. 
check to Maiatico, for the reason that Maiatico should make 
a payment on the note so he would have a record of it; that 
the payment was split to make sure that Maiatico would 
pay the note; that both Maiatico and he were responsible 
on the note but he cannot recall which was the maker and 
which was endorser. 

Upon further cross-examination witness testified that he 
thinks he gave Maiatico the $11,510. check and the $4,000. 
check at the same time; that the statement “11th and Mon¬ 
roe St. job, payment $15,510.00’ ’ on the $11,510. check 
marked “Defendant’s Exhibit No. 2” was on the check at 
the time he gave it to Mr. Maiatico and that the state- 
46 ment “Bal. on 11th Monroe St. payment on note in 
full” on the $4,000. check marked “Defendant’s Ex¬ 
hibit No. 2” was on the check at the time he gave it to Mr. 
Maiatico; that he thinks he used the same pen to write 
both checks; that he does not know why the handwriting in 
the upper right hand corner of Defendant’s Exhibit No. 2 
is heavier than what appears in the upper left hand corner 
of Defendant’s Exhibit No. 1; that he wrote both of the 
checks. 

Witness was then shown part of the transcript of his tes¬ 
timony given before the referee in Bankruptcy on August 
18, 1927, in which he stated: “Well, here is the way I cur¬ 
tailed that note on the 2nd of March up here: There was a 
payment from 11th and Monroe Street of $15,510 that you 
will notice here (indicating a check book). Mr. Maiatico 
gave me that check for $15,510, and I deposited it in the 
District National Bank, and I returned to Mr. Maiatico a 
check for $11,510, and also gave him a check from the $15,- 
000 for $4,000, which was to pay the note at the Interna¬ 
tional Exchange Bank. So it looks to me like Mr. Maiatico 
paid that note himself, but the funds he let go through 
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Ine. ,, And witness then testified that what it said!was right 
but that the money was his as well as Maiatico’s; that when 
he received the $15,510 Maiatico gave him permission to 
deposit it in his bank and gave it to him in that why. 

Upon attention of the witness being directed to jtestimony 
given by him before the Referee in Bankruptcy bn August 
18, 1927, in which he stated that he did not know whether 
the girl or Maiatico gave him the check, did not know 
whether he requested the girl to get and get the check, 
further, that he did not know whether the girl otf Maiatico 
gave him the check and that he did not knovf whether 
Maiatico signed the $15,510 check the witness stated the tes¬ 
timony spoke for itself. The witness admitted that he 
signed the name of Maiatico on the check for tlie amount 
of $15,510. | 

Upon further cross-examination witness testified that he 
owed Maiatico about $8,000. around the year 1927; 
47 that he (Bramow) repaid money borrovjed at the 
International Exchange Bank; that he cannot recall 
at what dates he owed the International Exchange Bank; 
and that he went into bankruptcy. 

Upon redirect examination witness testified thait Maiatico 
knew at the time he gave him the $11,510 check and the 
$4,000 check that he (Bramow) had endorsed liis (Maia¬ 
tico’s) name on the $15,510 check; that the $ll,510 and 
$4,000 checks were the proceeds of the $15,510 check and 
that after March 2nd, 1927, he still had business relations 
with Mr. Maiatico. 

Upon recross-examination witness testified that he told 
Maiatico the $15,510 and $4,000 checks represented moneys 
due on the work at 11th and Monroe, when he ^ave them 
to him on the same day as the date of those checks; that he 
told Maiatico he had got the $15,510 check the day he got 
it which might not have been the day of the date of that 
check as the bonding company sometimes held bhecks for 
several days after they were dated; that he had business 
relations with Maiatico after March 2nd, 1927, in the busi¬ 
ness of building at 11th and Monroe Streets and G Street, in 
which they were partners. 

Thereupon the defendant, in order further to maintain 
the issues on its part joined, called as a witness Fernand 
Petit, who, being first duly sworn, testified upon direct ex¬ 
amination in substance as follows: 
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That his name is Fernand Petit; that in February and 
March, 1927, he was general manager of the Mortgage Bond 
and Guaranty Corporation; that his company agreed to 
make a loan of $110,000 to Mr. Bramow on the property 
at 11th and Monroe Streets; that a schedule of payments 
was made out for disbursements of the loan as the build¬ 
ing progressed; that the building was turned over to Maia- 
tico by Bramow and the payments after the first were made 
to Maiatico; that at the time the schedule of payments 
were made Maiatico received a list of the payments; that 
the $15,510 check marked i ‘Plaintiff’s Exhibit No. 1” 
48 was drawn February’ 17tli and held in the file until 
the work had progressed to a point for payment; that 
the check was delivered to Bella Wolf. 

Upon being shown the receipt marked “Defendant’s Ex¬ 
hibit No. 3” witness testified that it was drawn at the 
same time as the $15,510 check; that the words “Mch. 
1 st/27” thereon were written by him at the time the check 
was delivered to Bella Wolf; that not more than a day after 
the delivery of the check Maiatico came to his office and 
stated he had had some differences with Bramow; that 
Maiatico knew at that time that the check had been de¬ 
livered to Bramow; that he wrote the word “Approved” 
upon the receipt and Maiatico signed it. 

The receipt marked “Defendant’s Exhibit No. 3” was 
then offered in evidence. 

Upon cross-examination witness testified that the receipt 
was the only’ one that Maiatico was required to sign for a 
check; that the check to the best of his recollection was de¬ 
livered on March 1st and that Maiatico called either that 
afternoon or the following morning; that Maiatico did not 
tell him that he only received $11,510 and there was no 
discussion at all between them concerning an unpaid amount 
to Maiatico; that other checks had been delivered to Miss 
Wolf for Maiatico but that he could not remember what 
other checks. 

Upon being shown Plaintiff’s Exhibit No. 2 witness testi¬ 
fied that it was the first notice he had that Maiatico was 
taking over the erection of the building; that no checks 
were made out to Harry A. Bramow by mistake; that he 
desired Maiatico to approve the delivery of the check to 
Miss Wolf because Maiatico had indicated he had had dif¬ 
ferences with Bramow of a personal nature; that Maiatico 
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raised the question that the check had been delivered to 
Bella Wolf and stated he did not want any more so de¬ 
livered ; that he did not tell Maiatico that he would see that 
Maiatico did not lose any money because of the trans- 

49 action; that practically all of the dealings! with ref¬ 
erence to 11th and Monroe Street was done with Mr. 

Maiatico and Mr. Bramow in person; that after January 25, 
1927, Bramow and Maiatico were in his office discussing 
future payments. Witness was then shown a Statement 
which he identified as one which was furnished Mri Maiatico 
with reference to the loan on 11th and Monroe Street. 

Thereupon counsel for the defendant announced that he 
rested. 

Thereupon plaintiff, Jerry Maiatico, was recalled as a 
witness in his own behalf in rebuttal, having been previ¬ 
ously sworn, testified upon direct examination as follows: 

Q. “Mr. Maiatico, at the time you were over fo see Mr. 
Petit at the Mortgage Bond and Guaranty Corporation and 
he asked you to approve a delivery of a check to Miss Wolf, 
was there any discussion at that time with reference to a 
balance that was due of $4,000? A. Yes, sir.” 

Q. “What was the discussion? What did yofi say and 
what did Mr. Petit say? A. Mr. Petit told me td sign this 
paper.” 

Q. “Will you please state whether you discussed that at 
that time with Mr. Petit. A. I talked with Mr. Petit. Mr. 
Petit told me, no worry; me lose no money, because that 
company about a $49,000,000 corporation; something like 
that. That is why I signed that paper.’ ’ 

Q. “Do you recall when you talked to Mr. Petit? How 
long after March 2nd did you talk with Mr. Petit? j A. I will 
say, around about the 17th. This bank book is what I go by 
(looking at a book). I was on the job most of the time. 
Any chance I am downtown I would get a chance to go there. 
I say around about March 17, around about the 16th.” 

Q. “That was when you got the payment of $10,- 

50 340? A. That was because I deposited ini the bank 
on the 17th. It must have been the 16th 0r 17th of 

the month.” 

Q. “Did you ever send Miss Wolf over to the Mortgage 
Security Corporation of American to get any checks that 
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were there for you on the 11th and Monroe Street job? A. 
No, sir.” 

Upon cross-examination witness testified as follows: 

Q. “Mr. Maiatico on your direct examination you testi¬ 
fied that you knew nothing about any schedule of payments. 
You testified that you knew nothing about this payment 
becoming due, on direct examination, did you? A. No, sir.” 

Q. “Did you get that schedule of payments?” 

Mr. Cerceo interrupting “Here is the one. It is dated 
August 17th.” 

Q. “Did you get a schedule of payments before that? A. 
No, sir.” 

Q. “You did not? A. No, sir.” 

Q. “When did you get this? A. About when the job was 
complete.” 

Q. “And you said there was $4,000 still coming to you 
out of this payment ? A. Well, I discussed with Mr. Petit 
the $4,000 long before that. I would say about March 17th 
or 16th. Between that time.” 

Q. “March 16th? A. 16th or 17th.” 

Q. “You don’t know exactly? A. No, I cannot recall.” 

Q. “It might have been the next day mightn’t it? A. 
No, I am pretty sure.” 

Q. “Mr. Petit said it was either that afternoon or the 
next dav. Could vou have been in his office within the next 
day? A. I don’t think so. I was working on the job. The 
only time I was going down to see Mr. Petit was when to get 
that check. That is why I went to him. ’ ’ 

Q. “Weren’t you down to the International Exchange 

Bank on the second dav of March? A. Sure.” 

* 

51 Q. “You were not working then when you were 
down there? i A. I don’t recall. Many times it was 
raining and we got off work. ’ ’ 

Thereupon plaintiff called as a witness Frank J. Kauf- 
mann in rebuttal, who, having been previously sworn, tes¬ 
tified upon direct examination in substance as follows: 

That it appears from the liability sheet of Jerry Maia¬ 
tico at the International Exchange Bank that on January 
10, 1927, Bramow borrowed $6,000; that Bramow’s ac¬ 
count was credited with $6,000, and Bramow gave the bank 
a certificate of deposit for $1,000; that on February 9, 1927, 
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j 

a curtailment was made of $1,000 upon the loUn; that on 
March 2nd $5,000 was paid, $1,000 being taken from 
Bramow’s account and the other $4,000 by some other 
means; that the check for $4,000 did not go through Jerry 
Maiatico’s account. 

Upon cross-examination witness testified that he does 
not know whether Mr. Maiatico or Mr. Bramow made the 
$1,000 curtailment on February 9th. 

i 

Thereupon counsel for both sides announced that their 
respective cases were closed. 

The Court granted a certain prayer at the request of the 
defendant as follows: 

“Defendant's Prayer No. 3. 

The jury are instructed if they believe from the evidence 
that the plaintiff did not authorize the endorsement pur¬ 
porting to be his upon the check for $15,510.00, but with 
knowledge that the checks for $11,510.00 and $4^000.00 rep¬ 
resented the proceeds of the said check for $lp,510.00, he 
received and endorsed the said checks for $11,510.00 and 
$4,000.00 and which said checks for $11,510.00 and $4,000.00 
bearing the endorsement of the plaintiff were presented 
to the defendant bank and paid by it, then the plain- 
52 tiff as a matter of law received the full! amount of 
the said check for $15,510.00 and your verdict should 
be for the defendant.’’ 

The Court refused to grant a certain prayer at the 
request of the defendant and then and there allowed to the 
defendant, an exception to the refusal to grant said prayer. 
Said refused prayer is as follows: 

Defendant's Prayer No. 1. 

i 

The jury are instructed if they believe from the evidence 
that the plaintiff accepted the check for $11,510.00 from 
Harry A. Bramow, with knowledge that the Isaid check 
represented a portion of the proceeds of the check for 
$15,510.00 and with knowledge that his, the i plaintiff’s, 
name had been written on the back of said check for $15,- 
510.00, then the plaintiff as a matter of law ratified the 
writing of his name upon the back of the sai<J check for 
$15,510.00 and the verdict should be for the defendant.” 

6—5441a 
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The Court charged the jury as follows: 

i 

“ Ladies and gentlemen of the jury, this check for $15,- 
510, drawn and payable to the order of the plaintiff, Jerry 
Maiatico was signed or endorsed by Bramow in the name 
of Maiatico and deposited to Bramow’s credit in the de¬ 
fendant bank. Now, if Maiatico did not authorize Bramow 
to sign his name, then that was a forgery; and unless the 
plaintiff, Maiatico, got the proceeds of that with knowl¬ 
edge that he was getting the proceeds of it, then the de¬ 
fendant bank would be liable to the plaintiff for the amount 
of that check. 

The plaintiff admits that he got $11,000 of that, and the 
whole question of controversy is the remaining $4,000. The 
plaintiff got $11,510. 

Now, as to this question as to whether Maiatico author¬ 
ized Bramow to sign his name, the burden of proof is upon 
the defendant bank to show that he did. Bv 44 burden of 
proof” I mean that the bank must show that by the greater 
weight or the preponderance of the evidence. It 
53 does not mean the number of witnesses—whether a 
certain number testified one wav and a certain num- 
ber the other way, but the greater weight that the evidence 
had made in your mind. The greater weight of the evi¬ 
dence determines that question. If you find that Maiatico 
did not authorize his signature, then the question to be 
determined is whether he got the proceeds of that $15,000 
check with knowledge that he was getting the $15,000. Of 
course, if he was paid the money, he was not damaged, that 
is, if he was paid it for his own use with knowledge of it. 

He received from Bramow two checks, one for $11,510 
and one for $4,000. He testifies that the $4,000 check was 
given to him to pay a note which had been executed by 
Bramow and on which he, Maiatico, was the endorser; 
and that he, Bramow, was the party principally liable on 
that note; and that he did not know at the time that he 
received it that he was receiving any part of this $15,000 
check, and that he did not know that that check had been 
issued. 

Now if that be the case, if he received that check, even 
though it was payable to himself, to be applied on an in¬ 
debtedness of Bramow’s, and did not know that the money 
came from this check of $15,000, then he would be entitled 
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to recover from the bank this sum of $4,000; and if you 
so find, you can properly also allow him interest on that 
to the present time. 

This prayer is simply a repetition of the substance of 
what I have been saying-. If you believe from the evidence 
that the plaintiff, that is, Maiatieo, did not authorize the 
endorsement purporting to be his upon the check for $15,- 
510, but with knowledge that the checks of $11,510 and 
$4,000 represented the proceeds of the check df $15,510, 
and he received and endorsed these two checks,! and these 
checks bearing his endorsement were presented |to the de¬ 
fendant bank and paid by it, then the plaintiff received 
his $15,510, and the bank would not be liable, and 
54 vour verdict should be for the defendant; 

The main question here, ladies and gentlemen, is 
whether he knew that he was getting the $4,000j as a part 
of the check which had been made payable to him and been 
endorsed in his name by Bramow. If he knew it, then the 
bank would not be liable. If he did not know it* then that 
would not be a payment to him of that money; if it was 
used to pay a note of Bramow’s, even thouglj Maiatieo 
was the endorser on that note. 

Now, ladies and gentlemen of the jury, you wijll take the 
law from the Court and be bound by my rulings upon the 
law in the case. As to the facts of the case ypu are the 
sole judges of the facts, and you are the sole j judges of 
the credibility of the witnesses, that is, the weight which 
you give to the testimony of each witness and in consider¬ 
ing that you can take into consideration the character of 
the witness; and where a man has pleaded guilty to perjury, 
of course, you will consider that in determining the weight 
to be given to his evidence, and also whether his evidence 
is contradictory or not, or whether it is contradictory of 
what he has stated on pervious occasions; also his interest 
in the result of this litigation. All these are matters for 
your determination and for yours alone. 

You will please retire now to the jury room and con¬ 
sider your verdict. If you find that Maiatieo’s name was 
written upon this check without his authority afid that he 
received this $4,000 check without knowledge of where it 
came from, then your verdict should be for the! plaintiff; 
and you may add interest to this by way of damages also 

if you deem fit. But if his name was authorized to be 

j 

i 
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placed upon that by Bramow, or if he received the $4,000 
check with knowledge of its source, knowledge of the cir¬ 
cumstances, then your verdict should be for the de¬ 
fendant.” 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

55 And thereupon, and as all of said exceptions were 
duly noted, and allowed as aforesaid, and duly en¬ 
tered upon the minutes of the Court before the jury re¬ 
tired to consider of its verdict and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, 
wdiich is herebv ordered, so that the defendant mav have 
its case reviewed on appeal, the defendant by its attor¬ 
neys moves the Court to sign and seal this, its bill of ex¬ 
ceptions, and for the same force and effect as if each and 
every one to said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 
thereupon the defendant tenders this its bill of exceptions, 
and requests the Court to sign and seal the same, which is 
accordingiv done, now 7 for then, this 19th dav of May, 1931. 

JENNINGS BAILEY, 

Justice. 

Seen and approved as to form and substance. 


Attorney for Plaintiff. 

(Here follow’ diagrams marked pages 56 and 57.) 

58 [Endorsed:] No. 74356. At law r . Jerry Maiatico, 
Plaintiff, vs. District National Bank, Defendant. M. 
84, P. 98. Bill of exceptions. Barnard & Johnson, Attor¬ 
neys and Counsellors at Law’, Evans Building, 1420 New 
York Ave., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5441. District National Bank, a corporation, appel¬ 
lant, vs. Jerry Maiatico. Court of Appeals, District of 
Columbia. Filed Jul. 9, 1931. Henry W. Hodges, Clerk. 
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APRIL TERM, 1931 
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DISTRICT NATIONAL BANK, A CORPORATION, 

APPELLANT, 


JERRY MAIATICO, APPELLEE. 


I 

BRIEF FOR APPELLEE 


i 


STATEMENT OF THE CASE 
Jerry Maiatico, the plaintiff in the above entitled 
cause in the lower Court sued the District National 
Bank, for the recovery of the amount of $4,000.00, 


i 





which was collected by Bramow on a check in the 
amount of $15,510.00, bearing a forged signature of the 
plaintiff. The amount of $11,510.00, was received by 
Maiatico for his use and benefit, and a credit allowed 
to the defendant bank for this amount, however, the 
amount of $4,000.00, was applied at the request of 
Bramow to a note in the same amount, and on which 
Maiatico was an endorser. At the time the check for 
$4,000.00, was given to Maiatico to be applied to the 
debt of Bramow, he did not know that it represented a 
part of the check in the amount of $15,510.00, but was 
informed by Bramow, that this amount of $4,000.00, 
was the money of Bramow. Bramow was a depositor 
at the defendant Bank and the amount of $15,510.00, 
was deposited to his account and paid out on the checks 
of Bramow in the amounts of $11,510.00, and $4,000.00. 


When Maiatico discovered sometime after the check 
was cashed that Bramow, had forged^his name on the 
check in the amount of $15,510.00, and deposited it with 
the defendant bank, he called on Mr. Hilleary L. Offut, 
Jr., a Vice-President of the Bank, and advised him 
that he had not received the full amount of the check. 


ARGUMENT 

Two assignments of errors are made. We shall con¬ 
sider first the second assignment, because the appellant 
apparently waives this point. It is deemed expedient 
however, to make some comment. 


The evidence claimed to have been unknown was 
only cumulative and known to the attorneys for the ap¬ 
pellant, it was contradictory. Therefore, it was not 
error to refuse to grant a new trial. 

Fitzgerald vs. Dodson, 58 App. D. C. 150J 

Tomljanovich vs. Victor-American Fuel Co., 230 
Fed. 467. 

i 

i 

Wilmer vs. Placide, 127 Md. 339. 

Healy vs. Healy, 66 N. Y. S. 741. I 

King vs. Swanson, 216 Ill. App. 294. 

Shelton vs. Southern Rv. Co., 255 Fed. 182. 

j 

i 


FIRST ASSIGNMENT OF ERROR. 

The first assignment of errors is based on the re¬ 
fusal of the Court to grant a prayer which is; fully 
set out in the record at pages 16 and 17. The appellant 
(defendant) submitted six prayers at the conclusion 
of the trial, all being of the same purport and express¬ 
ing the same conditions in various forms. The fcJourt 
charged the jury in accordance with the prayers re¬ 
quested and covered all possible circumstances speci¬ 
fied in the language of the prayers. 


There are only two assignments of error yet the ap¬ 
pellant has entered into a lengthy discussion in the 
brief filed herein into other matters which were not 
presented to the lower Court. 


3 


The Court will consider only errors assigned and 
considered in the lower Court. 

McReynolds vs. Roberts, 52 App. D. C. 48. 
Corrigan vs. Buckley, 271 U. S. 323. 


MATTERS NOT ASSIGNED AS ERROR 


Inasmuch as the appellant has entered into a discus¬ 
sion of questions of fact decided by the jury, and not 
assigned as errors, we shall briefly review the salient 
points of the case. 


The entire case resolves itself into three issues of 
fact which are comparatively simple: 

1. Did Maiatico know Bramow forged his name. 

2. Did Matatico ratify the act of Bramow. 

3. Did Maiatico get the full benefit of the check 
for $15,510. 


The jury found in the negative on all three issues 
and for the appellee (plaintiff) in the lower court. The 
evidence supported the contentions proposed by the 
(plaintiff) appellee, and all reasonable inferences are 
to be drawn that the jury was justified in its conclu¬ 
sion. IT. S. Fidelity & Guaranty Co., vs. Wilson, 52 
Fed. (2) 66. 
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MAIATICO DID NOT KNOW BRAMOW FORGED 

HIS NAME 


There is no testimony at all that Maiatico knew or 
was aware that his name was forged on the check. The 
testimony indicates that Maiatico did not discover the 
entire transaction until it had been completed, and 
thereupon made it known that he did not approve the 
acts of Bramow. Merchants Bank of Washington, 
D. C. vs. National Capital Press, Inc., 53 App. D. C. 59. 
New York Produce Exchange Bank vs. Houstojn, 169 
Fed. 785. 


ACTS OF BRAMOW NOT RATIFIED 


Nothing was done by the appellee (plaintiff) to 
ratify or accept the acts of Bramow as his own. As a 
matter of fact, immediately upon the discovery of 
them he denied that they were his acts or the acts of 
his agent. There can be no ratification unless the 
things sought to be ratified were known and under¬ 
stood at the time by the person so to be charged. 


Norton vs. Shelby County, 118 U. S. 425. 


Supervisors vs. Schenck, 72 U. S. 772,18 L. Ed. 
556. | 

Fleckner vs. Bank of U. S. 21 U. S. 338, 5 L. Ed. 
631. | 

Cook vs. Tullis, 85 U. S. 332, 21 L. Ed. 9$3. 

Reed vs. Weule, et al, 176 Fed. 660. 


i 

i 


| 

i 
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MAIATICO DID NOT BENEFIT FOR FULL 

AMOUNT 


The testimony is conclusive that Maiatico did not re- 
ceiv^f the full amount of the check. It was shown 
that the amount of $4,000.00, was used to pay an obli¬ 
gation of Bramow. Bramow had no right to receive 
the check or the money for Maiatico, therefore all the 
acts performed by Bramow could not bind the appellee. 

Crane vs. Postal Telegraph Cable Company 48 
Appeal D. C. 54. 


Mr. Chief Justice Smyth: 

“Assuming that Green had no right to act for the 
plaintiff in the receipt of the money from the de¬ 
fendants, and that their payment of it to him did 
not discharge their obligation to the plaintiff with 
respect to it, yet if they were able to prove, and the 
burden would be upon them, that Green had used 
the money for the benefit of the plaintiff, the latter 
could not recover. This is so because the plain¬ 
tiff in such circumstances would suffer no injury 
from the 1 unauthorized conduct. Judge Taft, 
speaking for the Circuit Court of appeals Ditty vs. 
Dominion Nat. Bank, 75 Fed. 769. 


The funds were comingled with other money of the 
plaintiff, no showing however, that the plaintiff re¬ 
ceived the benefit of the money. 
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I 
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CONCLUSION 

j 

i 

i 

The Court did not err in its refusal to grant h new 

i 

trial. The Court charged the jury in the manner re- 

i 

quested by the appellant (defendant) and the cliarge 

i 

refused was a repetition of the other prayers presented 
and given for the consideration of the jury. In the 

i 

general charge of the Court the facts set forth in the 
denied prayer were again given to the jury. The' jury 
being the judge of the facts and its finding for the 
appellee (plaintiff) should not be disturbed unless 

i 

there is a flagrant abuse on its part. 

| 

i 

It is submitted that the judgment of the lower Court 

i 

should be affirmed. 

i 

i 

i 

i 

Respectfully, 

i 

j 

j 

Alfred Cerceo, 

i 

F. GL Matson, 

' j 

i 

Attorneys for Appellee . 

i 

i 

i 

I 

i 
! 

i 
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District National Bank, 

Appellant, 

vs. 

Jerry Maiatico, 

Appellee . 


April Term, 1931 
No. 5441 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal by appellant, District National Bank, 
from a judgment in an action at law rendered against it 
in the Supreme Court of the District of Columbia in 
favor of the appellee, Jerry Maiatico, in the sum of 
$4,000.00, with interest. j 

Briefly stated, appellee’s claim consisted in this: On 
February 17, 1927, the Mortgage Bond & Guaranty Cor¬ 
poration was indebted to appellee (Maiatico) in the sum 
of $15,510.00, for which, on said date, it drew its check 
on the Riggs National Bank payable to the order of ap¬ 
pellee (Maiatico) and on March 1, 1927, (R.p.38) de¬ 
livered the check to one other than appellee, that! is, it 
delivered same to one Harry Bramow, through Bramow’s 
clerk, Bella Wolfe; the check never reached the hands 
of appellee, but appellee’s endorsement thereon was 
forged by Bramow, who, after forging said endorsement, 
placed the check with the appellant, District National 
Bank, and appellant endorsed the same as follows; 






2 


“Pay to the order of any bank, banker or trust 

Co. Prior endorsements guaranteed. March 3, 

1927. District National Bank of Washington, D. 

C.” 

and, after appellant had so endorsed said check, it, un¬ 
der said guaranty of the prior forged endorsement, col¬ 
lected the proceeds thereof (815,510.00) from the drawee 
—Riggs National Bank; on March 2, 1927, Bramow (the 
forger) informed appellee (Maiatico) that the Mortgage 
Company had made a payment of 811,510.00 to him (Bra- 
mow) by mistake, that is, it had issued its check there¬ 
for direct to Bramow and thereupon Bramow gave ap¬ 
pellee his check for the amount he stated he had re¬ 
ceived by mistake, to-wit, $11,510.00. On and prior to 
March 2, 1927, Bramow (the forger) w’as also indebted 
to the International Exchange Bank in the sum of 
$4,000.00, represented by his promissory note, which also 
bore the endorsement of appellee, and the latter bank 
had been pressing for payment of the note and appellee 
in turn had pressed Bramow for the payment to the 
Bank of this obligation on which he, appellee, was en¬ 
dorser (R.p.23). Bramow then, to show that he was 
paying the note, issued a check for $4,000.00 to appellee, 
had appellee endorse the same, and Bramow’ paid the 
note, for the payment of which appellee had pressed him 
(R.p.23). This latter check was not credited to appel¬ 
lee’s account but went to the International Exchange 
Bank, which Bank applied it according to the under¬ 
standing that it was for payment of Bramow’s note. 
When appellee received this check for $11,510.00 from 
Bramow as wrell as when the check of $4,000.00 was made 
payable to him and endorsed by him to the bank for 
the payment of the note, he was entirely ignorant of the 
actual facts in the matter, and did not know that Bra¬ 
mow had, contrary to Bramow’s statement procured the 
delivery of a $15,510.00 check (R.pp.22-23) payable to 
the order of appellee, and had forged his name thereto, 
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but believed, as Bramow had informed him, that; the 
mortgage company had made a mistake in making a 
check direct to Bramow for the sum of $11,510.00.; In 
this connection (R.p.38) it might be noted that these 
were payments coming from the mortgage company on 
a construction loan of an apartment house, payable ac¬ 
cording to the progress of the work, which originally was 
being made to Bramow and later, after Bramow had 
deeded the property to appellee and while appellee: was 
proceeding with said construction, these payments were 
to go to Maiatico (R.p.26). It was not until he went 
to the Mortgage Company to get the next—another— 
payment, about two weeks later (March 17—R.pp.24- 
25-29) that the true facts were brought to appellee’s at¬ 
tention (R.p.24) when he “went over 

i 

there myself and told these people, told Mr. Ifetit, 
that I didn’t see why they have to make those 
checks to Bramow. They say, ‘what do j you 
mean?’ I say, T mean, you people—the last 
$11,510.00 you gave to Bramow in his name. I 
don’t want that to happen any more,’ I said;; and 
he said—he went in and showed me where Bra¬ 
mow got the $15,510.00.’ ” [ 

at which time the Mortgage Co. had him sign the same 
receipt (letter) which they on March 1 had Bella Wolfe 
sign, (R.p.27), telling him, after he hesitated to sign be¬ 
cause he had only received $11,510.00, “Don’t worry| be¬ 
cause this Company is a $49,000,000.00 corporation, j No¬ 
body can lose money on us,” (R.p.27), after which; (R. 
p.32) he made a complaint to defendant Bank. Appel¬ 
lant’s defense, as shown by the pleas, consisted of a gen- 

i 

eral denial and that appellee accepted the checks for 
$11,510.00 and $4,000.00 with full knowledge that they 
represented the proceeds of the $15,510.00 check. ; Un¬ 
der proper instructions from the court, these issues were 
presented to the jury and were decided in favor of ap¬ 
pellee. 
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FIRST ASSIGNMMENT OF ERROR 

The lower court properly refused to grant appellant's 
first prayer, for the following reasons: 

FIRST: There can be no ratification unless all the’ 
facts were known and understood at the time by the 
party ratifying and that such party then, either by 
his express consent or by his acts or conduct indi¬ 
cated an intention to adopt or be bound by the act 
^ done in his name. The refused prayer was there¬ 
fore defective in that it did not instruct the jury 
that, as a condition precedent to a finding of ratifi¬ 
cation, they would have to find that Maiatico at that 
time had full knowledge of all the facts surrounding 
the endorsement and cashing of said check by Bra- 
mow, and particularly that he had cashed and 
turned over the same to the District National Bank 
—(the latter would then be a material fact, and 
which, if known, very likely would have caused 
Maiatico, if such were the facts, to seek immediate 
redress from the Bank); and said refused instruction 
was further, therefore, defective in that it did not, 
as a condition precedent to a finding of ratification, 
instruct the jury to first find whether Maiatico had, 
either by his express consent, or by his acts or con¬ 
duct, led the defendant Bank to believe that he had 
endorsed the check or that the endorsement was 
genuine or authorized, or to find whether he had by 
his acts or conduct, ratified the act of Bramow in 
endorsing the check. 

But the appellant’s proof was insufficient to warrant such 
an instruction, as there was no evidence whatsoever that 
appellee knew at that time that the District National 
Bank had the check or that it had been cashed by it; 
further, no proof whatsoever that Maiatico, by his acts 
or conduct, led the appellant to believe that the signa¬ 
ture was his or was authorized, and no proof whatsoever 
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that Maiatico had by his acts or conduct indicated an 
intention to recognize the forged signature as his own.— 
See West Co. v. Plummer, 44 App. D. C. 345 ; Du Perow 
v. Groomes , 43 App. D. C. 580. 

On the first of the above conditions precedent to rati¬ 
fication, to-wit, knowledge of all the circumstances of; the 
case, the Supreme Court of the United States, in the case 
of Supervisors v. Schenck, 72 U. S. 5 Wall. 772, 18 Iked. 
556, stated: j 

i 

| 

“When the principal, upon a full knowledge of 
all the circumstances of the case, deliberately 
ratifies the acts, doings or omissions of his agent, 
he will be bound thereby as fully, to all intents 
and purposes, as if he had originally given him 
direct authority in premises * * (Italics ours). 

| 

And, on the second of the above conditions precedent to 
ratification, to-wit, acts or conduct clearly showing! an 
intention to ratify, the Supreme Court of the United 
States, in the same case just quoted from, stated that the 
acts or conduct relied upon to show ratification must be 
“inconsistent with any other hypothesis than that he ap¬ 
proved, and intended to adopt what had been done in 
his name.” It will be seen that proof of such conduct 
or acts on the part of Maiatico was entirely lacking, and 
therefore the refused prayer on ratification, even if it 
contained these essentials, could not have been given 
to the jury. The accepting of $11,510.00 under the Cir¬ 
cumstances set forth in the refused prayer, would be con¬ 
sistent with disapproval of what had been done by Bra- 
mow in his name and would not be such an act or con¬ 
duct as excluded any possibility of disapproval of what 
had been done in his name, or, to use the language of 
the Supreme Court, the mere acceptance of $11,510.00 
would not have been such an act or conduct “inconsistent 
with any other hypothesis than that he approved, and 
intended to adopt what had been done in his name.”— 
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Supervisors v. Schenclc, supra; Hansen v. Boyd, 161 U. 
S. 410, 40 L.ed. 751, 16 Sup. Ct. 576. This Court has 
held, in Merchants Bank vs. National Capital Press, 53 
App. 60, that title to the check and the money collected 
by the Bank thereon, remain in the payee; so that, the 
natural act of the owner (Maiatico) in recovering part 
of his property,—§11,510.00—certainly is not such an 
act or conduct as would admit of no other construction 
than that of unqualified approval. If such were the case, 
then, by analogy, the accepting of a part of his property 
from the thief, would be such an act or conduct under 
the doctrine or ratification as to preclude the owner’s 
right to recover the remainder from the receiver of the 
stolen property. This would be no more consistent with 
an intention to adopt the unlawful and unauthorized act 
than is the receiving by Maiatico of part of his property 
in return. But this Court again has held that where part 
of the money has been returned to the principal by the 
agent, the Bank would be liable for the difference— 

“But the mere putting of the money in the cash 
drawer, or the commingling of it with funds of the 
plaintiff, would not be sufficient. It would con¬ 
stitute a defense on that score only to the extent 
to which defendants could show that plaintiff had 
received the benefit of the money ” (Italics ours) 
Crane vs. Postal Telegraph Co., 48 App. D. C. 64. 

SECOND: The refused prayer was not a correct 
statement of the law in that it did not leave to the 
jury to find whether Maiatico had ratified the for¬ 
gery, but directed the jury to find ratification as a 
matter of law if they found that he knew that the 
$11,510.00 represented a part of the proceeds of his 
check bearing his forged endorsement. The Supreme 
Court of the United States, in the case of Hansen v. 
Boyd, 161 U. S. 410, 40 L.ed 751,16 Sup. Ct. 576, held 
that it was error to instruct the jury that, if the 
jury find certain facts, then such facts constituted 
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ratification as a matter of law. The instruciion 
which was held erroneous is as follows: 

i 

i 

j 

“9. Now, if you find from the evidence that 
the plaintiffs about April 29, 1889, informed the 
defendant by letter that the 40,000 bushels of 
May wheat in question could be at that time 
changed to June wheat, and that the defendant 
made no answer thereto, and if you further be¬ 
lieve from the evidence that said May wheat was 
changed over into June, for and on account of de¬ 
fendant, and that the plaintiffs rendered an ac¬ 
count, a report, and statement to defendant that 
said change had been made, and the defendant 
received such report and statement and retained 
it, and made no objection to said change of said 
May wheat to June, then such facts amount to 
and were a ratification on the part of defendant 
of the acts of the plaintiffs in making Such 
change.” 

| 

In holding that the jury, and not the Court, should 
pass upon the question of whether the evidence showed 
ratification, the Supreme Court in that case said: 

j 

“We find, therefore, that there is error in the 
record solely with reference to the instruction 
contained in the 9th assignment of error, that if 
certain facts were found by the jury, the defend¬ 
ant should be held to have ratified the purchase 
* * * » 

i 

! 

However, the lower court instructed the jury most 
favorably to appellant, and it granted its third prayer, 
which is almost a repetition of the refused first prayer, 
and it instructed the jury fully on the issues involved 
and upon which evidence was introduced (R.pp.42,43, 
44). Where the charge to the jury contains a cleat ex¬ 
pression of the law of the case, refusal of the court to 
grant certain instructions offered by counsel is not er¬ 
ror .—Maudes v. Midgett, 49 App. D. C. 139; D. C. vs. 
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White, 48 App. D. C. 44; Washington Ry. and El. Co. v. 
Upperman, 47 App. D. C. 219. 

It is no part of the court’s duty to recast an instruc¬ 
tion,— Jackson v. United States, 48 App. D. C. 272. 

What has been stated with reference to the refused in¬ 
struction by itself does away with the cases cited by ap¬ 
pellant on ratification, as these cases refer to the sub¬ 
stantive law of ratification. To predicate error on the 
refusal of the court to grant a requested instruction, the 
request must be correct in point of law and applicable to 
the facts of the case.— Jackson v. U. S., 48 App. D. C. 
272. However, a few words may be said with respect to 
appellant’s cases: They deal mainly with a different 
state of facts, and pertain to the act of an agent who has 
exceeded his authority and the principal has, with full 
knowledge, accepted all the benefits of the act of the 
agent; or with a relative forging a name and the de¬ 
fendant acknowledging the signature to be genuine; or 
with the signing of ones name under some pretense of 
authority or consent, and the defendant accepting se¬ 
curity from the party who signed to save himself harm¬ 
less from said forgery; or, knowing his name to be 
forged, defendant has so conducted himself with the 
plaintiff in leading plaintiff to believe the signature to be 
genuine, that he is estopped from denying it. These cases 
are not in point. But it is unnecessary to deal with these 
cases at length for the reason that defendant’s refused 
prayer was defective in at least the two respects herein¬ 
before pointed out; and it would have been impossible to 
correct it for the reason that there was no evidence to go 
to the jury to supply the omitted parts, even if the re¬ 
fused prayer had been correct in law in this respect. 

It is to be noted that appellant took no exception to 
the charge given to the jury. Sullivan v. Killigan, 41 
App. D. C. 391; Wash. Ry. and Elec. Co. v. Wash. Ter¬ 
minal Co., 44 App. D. C. 470; Budd v. U. S., 48 App. D. 
C. 332. 
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APPELLANT’S SECOND ASSIGNMENT OF 

ERROR 

We take it that appellant has abandoned its second as¬ 
signment of error, as it cites no case to support its posi¬ 
tion. The only evidence relied upon in support of the 
motion for new trial was merely cumulative, and could 
have been produced and was known to appellant arid 
available for the trial. It was contradictory. There¬ 
fore, it was not error to refuse to grant a new tri^l. 
—Maudes v. Midgett, 49 App. 139; Rich v. Mark (S.C. 
D.C.), 42 W. L. R. 419. | 

j 

“It is settled law in this court that the actidn 
of the trial court in granting or refusing a new 
trial is not reviewable.”— Fitzgerald v. Dodson, $t 
al, 58 App. 150, 26 F. (2d) 522. 

i 

APPELLANT’S ARGUMENT ! 

I 

Appellant takes occasion in its brief to argue the en¬ 
tire cases at random, and arguing matters for which ho 
error was assigned. Only errors assigned will be consid¬ 
ered on appeal.— Cooper v. Sillers, 30 App. D. C. 567;; 
Corrigan v. Buckley, 271 U. S. 323, 70 L.ed. 969; Scott 
v. Herr ell, 31 App. D. C. 45; McReynolds v. Roberts. 52 

App. D. C. 48. | 

| 

CONCLUSION 

In conclusion, it may be stated that the evidence plaiii- 
ly showed that appellee did not know until several weeks 
after that the Mortgage Company had on March 1st de¬ 
livered to someone else its check payable to appellee’s 
order, and not until two weeks after Bramow presented 
appellee with his (Bramow’s) check of $11,510.00; nor 
did he know when Bramow’s check for $11,510.00 w^s 
given him that the check received by Bramow was for an 
amount in excess of $11,510.00; nor did he at the time 
know that Bramow had lied to him when he stated that 
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the company had made a mistake and made the check 
payable to him (Bramow) instead of to appellee; nor 
did he at the time know that Bramow had received a 
check for $15,510.00 payable to the order of appellee and 
had forged appellee’s endorsement thereon—these facts 
were not disclosed to appellee by Bramow. This 
$15,510.00 was never received by appellee. Bramow did 
pay appellee the sum of $11,510.00. Whether the 
$4,000.00 Bramow paid on his note held by the Interna¬ 
tional Exchange Bank was part of the $15,510.00 or was 
part of other funds held by Bramow is unknown even at 
this time, but appellee was led to believe that the 
$4,000.00 was Bramow’s own money, for the reason that 
appellee had been led to believe that Bramow had only 
received $11,510.00. As against appellee’s testimony, we 
have the unsupported testimony of Bramow, who ad¬ 
mitted he forged appellee’s signature to the endorse¬ 
ment, and who admitted that on October 1, 1928, he 
pleaded guilty to a charge of perjury and the outstand¬ 
ing circumstances clearly dispel any value in his testi¬ 
mony. If he intended to pay appellee the amount he re¬ 
ceived—$15,510.00, why did Bramow forge appellee’s 
name to the check? and why did he state to appellee that 
the loan company had made a mistake and had made the 
check payable to him (Bramow)? WTiy did he fail to 
show appellee the check of $15,510.00? Even if good ex¬ 
cuses could be found for this, why did he not then make 
a check to appellee for the sum of $15,510.00? Why did 
he make two checks—one for $11,510.00 and one for the 
note due at the bank,—the latter note was Bramow’s obli¬ 
gation, not Maiatico’s; Maiatico was only an endorser, 
naturally, he pressed Bramow for the payment of Bra¬ 
mow’s obligation for which payment the Bank was also 
looking to Maiatico as an endorser. Why, if appellee in¬ 
tended Bramow should pay this obligation to the Bank, 
would he all of a sudden assume and pay this obligation 
himself?. If he (appellee) intended to pay Bramow’s 
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obligation to the Bank, he could have saved himself the 
necessity of pressing Bramow for payment thereof and 
could have paid it himself, had Bramow’s note turned 
over to him and then could have had recourse against 
Bramow, if such was the intention. The jury found 
these issues in favor of appellee and no error is assigned 
to such finding of the jury. 

By reason of the fact that there was no evidence io 
show that Maiatico had full knowledge of all of the facts 
when he received the $11,510.00; and by reason of the 
fact that the refused prayer was incorrect in point of 
law and failed to leave to the jury the question of 
whether Maiatico had such full knowledge (even if there 
had been such evidence); and by reason of the fact that 
there was no evidence at all to show that Maiatico had, 
by his acts or conduct, ratified said forgery; and by rea¬ 
son of the further fact that said refused prayer was in- * 
correct in law in that it would not have left to the jury 
the question of whether Maiatico had by his acts or con¬ 
duct ratified the forgery, but said refused prayer would 
have directed the jury.-to find ratification as a matter 'of 
law; and by reason of the fact that the Court charged 
the jury fully on all issues presented by the evidence, 
and upon the authorities cited, it is respectfully submit¬ 
ted that the judgment be affirmed. 

George P. Lemm, j 

Attorney for Appellee. 


i 

j 

i 


i 


i 




